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ST. LOUIS, OCTOBER 29, 1880. 


THE PLEA OF NON DAMNIFICATUS. 


The plaintiff, in an action of debt at the 
common law, upon a bond with a collateral 
condition, may simply state the execution of 
the bond by the defendant, his refusai to pay, 
and then lay damages, witiiout assigning any 
breach of the condition. If the condition is 
not set furth in the declaration, the defendant 
may crave oyer of the bond and condition 
which is granted to him, and the condition 
thus made a part of the declaration. If the 
condition is merely to indemnify the plaintiff 
or keep him harmless, the defendant may 
plead that the plaintiff has not beer in any- 
wise damnified by reason or mears of any 
matter, cause or thing mentioned ix the con- 
dition,? without showing the particuiaz man- 
ner in which he indemnified the plaintiff or 
saved him harmless. The plea in such a case 
is in the nature of a plea of performance, and 
is allowed because the thing from which the 
plaintiff is to be saved harmless, or against 
which he is to be indemnified, is uncertain. 
Prolixity of pleading is, therefore, avoided by 
throwing on the plaintiff the duty of showing 
the damnification. 

The reason for the rule is in the uncertainty 
of the condition, and the duty of the obligee 
to make it certain in order to maintain his 
action. The pleais, therefore, good, although 
the condition is to acquit, discharge and save 
the obligee harmless from all manner of costs 
and charges by reason of a certair thing, be- 
cause that is in truth the same as a condition 
to indemnify and save harmless.* It is aiso 
a good plea to a bond with a condition to free 
and keep the obligee harmless from all costs 
and damages which may arise, by reason of a 
certain suit,* or to keep the obligee narmless 
aud indemnified from the payment of a _er- 


1 Andrus v. Waring, 20 Johns. 153; Williams v. 
Willson, 1 Vt. 266, James v. State, 3 Md. 211. 

2 Godner v. Dalby, Cro. Jac. 363, Manser’s Case, 
2 Co. 3; Horseman v. Obbins, Cutler vy. Southern, 1 
Levinz, 194; Douglass v. Clark, 14 Johns +77. 

8 Mather vy. Mills, 3 Mod. 252. 

4 Harris vy. Pett, 5 Mod, 248; 5. c., 
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tain bond and from all costs, damages and 
charges thence arising.® 

If, however, the condition of the bond is 
certain, as for instance to do a particular 
thing, then the reason for the principle ceases, 
and the plea is not a good plea. It is not, 
therefore, a good plea to a bond with a condi- 
tion to pay a certain sum of mouey,® or to 
keep within the limits of the liberties of the 
gaol,* or to perform the duties of an office, 
and to render a just and true account of all 
business that comes to the hands of the 
obligor as such officer,” or to stand by an 
award, although the arbitrator awards that 
the obligor shall acquit, discharge and save 
the obligee harmless from a certain obliga- 
tion.’ Nor is it a good plea toa bond with 
a condition to do a particular act as well 
as to indemnify the obligee; for the obligor 
must aver a performance of the particular 
act.19 If the condition is in the alternative 
to pay the damage or repair the damage, the 
plea is not a good plea; for it ought to show 
which of the alternative things the obligor 
did.4 

The plaintiff, instead of simply declaring 
on the bond, may assign the breaches in the 
declaration. In such case he fully performs 
the duty of making the condition certain 
whether the assignment be special or general. 
When the declaration is so framed, a plea of 
non damnijsicatus is not sufficient. A valid 
plea ought to go to the right of action and 
not to the damages. A plea of non damnifi- 
catus to such a declaration admits the breach 
of the condition, and therefore concedes the 
right of the plaintiff to maintain the action. 
In pleading, moreover, the only purpose of 
such a pleais to compel an assignment of 
breaches; and the only answer that can be 
made is to assign the breaches. But if the 
breaches have been already assigned in the 
declaration, the plea is needless, and would 
lead to an absurdity in the replication. 


5 Douglass v. Clark, 14 Johns.'177. 

6 Ingram v. Wilson, 11 Rich. 461; Holmes v. Rhodes, 
1 Bos. & Pul. 638. 

7 Woods v. Rowan, 5 Johns. 42; McClure v. Erwin, 
3 Cow. 313. 

8 Andrus v. Waring, 20 Johns. 153. 

9 Brett v. Andas, 1 Leon, 71; 8. C., Owen, 7. 

10 Coombs v. Newlon, 4 Blackf. 120; Everett vy. 
State, 28 Md. 190. 

ll Barrett v. Barron, 13 N. H. 150. 

12 Everett v. State, 28 Md. 190; MeClure v. Erwin, 
3 Cow. 318. Contra, Williams v. Willson, 1 Vt. 266. 
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CHARGING A TRUSTEE OR EXECUTOR 
WITH IN'TEREST.—IV. 

We now approach the most obscure part of our 
subject, and have to consider the circumstances 
under which a trustee or executor will be charged 
with compound interest. A series of decisions of 
the House of Lords has thrown great doubt on 
the principles on which the court will act. Thus 
in Stacpoole v. Stacpoole, 4 Dow. 209, it is stated 
in the report that an administrator was charged 
by the order of the House of Lords with “the full 
legal rate of interest on the sum remaining undis- 
tributed, * * * * making annual rests in the 
accounts and charging interest on the annual bal- 
ances.’’ p. 230. There were, apparently, no 
special circumstances in this case beyond the re- 
tention of the assets by the administra‘or. In 
Willson v. Carmichael, 2 Dow. & C. 51, 5§, a sim- 
ilar doctrine seems to have been laid down. An 
executor had kept balances in his hands. The 
report does not disclose any other circumstances, 
but Lord Lyndhurst in delivering judgment said, 
“The decree of 182€ directed interest to be charged 
for the money in the hands of the executor at the end 
of each year; and, on the other hand, that interest 
should be charged in his favor on the payments 
made by him to the legatees, with interest on such 
payments to the time of makingthe report. That 
is not the proper mode to calculate the interest. 
The proper course will be, as is done in this coun- 
try, to make rests at the end of each year, and to 
strike a balance and charge interest on the bal- 
ances.”’ And the House of Lerds accordingly 
varied the decree of the Lord Chancellor of Ire- 
land by the insertion of a declaration that rests 
should be made and interest computed in the 
manner above stated. If these cases are to be ac- 
cepted as authorities, it would seem that com- 
pound interest must be charged in every case of 
unjustifiable retention of trust funds by a trustee 
or executor. But Stacpoole v. Stacpoole has been 
said to be carelessly reported (see 15 Beav. 466) ; 
and it is possible that in Willson v. Carmichael 
some facts are omitted which might have ex- 
plained why compound interest was charged. But 
if these cases are difficult to understand, the judg- 
ment of Lord Brougham in Court v. Robarts, 6 
Cl. & F. 65, is bewildering. It was urged by 
counsel] in that case that the trustee had employed 
in his own trade the money which came into his 
hands as such trustee, and that, as accounts were 
taken with rests in the trade carried on by the 
trustee, the cestuis que trust were entitled to have 
the account taken with rests. The will also con- 
tained a direetion to accumulate. Either of these 
circumstances, as we shall presently show, has 
been considered as necessarily charging a trustee 
or executor with compound interest; but Lord 
Brougham said (p. 93) that the question of order- 
ing rests ‘‘is entirely discretionary, and must al- 
ways depend on the whole _ circumstances 
of the case, and the whole conduct of 
the parties.”’ That is to say, Lord Brougham 
seems to have considered the charging of 
compound interest in the light of a penalty; 
but, although a similar expression of opinion is to 





be found in Jones v. Foxall, 15 Beav. 392, yet this 
is not only opposed to the principle as to charging 
inte rest which has been laid down in the recent 
decisions of the Court of Appeal in Chancery, but 
also to the decision of Lord Eldon in Piety v. 
Stace, 4 Ves. 620, where the court, notwithstand- 
ing that the executor had committed gross 
breaches of trust, refused to charge him with an- 
nual rests. The order which was made in Court 
v. Robarts charged the trustee who had employed 
the trust funds in his own trade with simple in- 
terest at five per cent., on the ground, as Lord 
Brougham explained (see p. 93), that four per 
cent. interest, with half-yearly rests, ‘would have 
brought the rate of interest up to about five per 
cent. without rests.”’ Notwithstanding Sir T. 
Plumer’s decision in Crackelt v. Bethune, 1 Jac. 
& W. 586, it may be said to be now quite clearly 
settled that interest at five, and not four, per cent. 
will be charged where the trustee has employed 
the trust money in trade. All that can be said of 
the decisions of the House of Lords to which we 
have referred is that they appear to have been 
disregarded in subsequent cases; and we shall 
leave them out of account in stating the result of 
these cases. 

The circumstances under which a trustee or ex- 
ecutor has been charged with compound interest 
are as follows: 

1. Where he has employed the trust moneys in 
trade for his own benefit and without authority. 
In this ease the court presumes that his accounts 
have been taken in the ordinary way in which 
commercial accounts are taken—viz., with £5 per 
cent. interest, made up annually, and therefore 
with rests. Penny v. Avison,3 Jur. N. S. 62; 
Jones v. Foxall, 15 Beay. 392: Williams v. Powell, 
Id. 461; Burdick v. Garrick, 18 W. R. 387; L. R. 
5 Ch. 241. Thus, in Walker v. Woodward, 1 Russ. 
107, an administrator admitted that he had carried 
on the business of a farm with stock belonging to 
the assets of the intestate and that he had made a 
profit, but stated that, not having kept any ac- 
counts and having blended the transactions of the 
farm with his other concerns, he could not set 
forth the amount of his profits. It was ordered 
that in taking the accounts against him annual 
rests should be made, and interest should be cal- 
culated at five per cent. upon those annual rests. 
(See Attorney-General v. Solly, 2 Sim. 518, where 
it was alleged in argument that the order for 
making annual rests in this case was obtained by 
surprise). On the other hand, it is to be observed 
that in Ashburnham vy. Thompson, 13 Ves. 402, 
(see a statement of the case from an original note 
in 1 Mad. 303), where executors kept a balance in 
their hands for twenty years and employed it for 
their own advantage, although it was urged (see 
1 Mad. 303) that, as the executors had made com- 
pound interest, they ought ‘to be charged with it, 
the Master of the Rolls refused to do so. And in 
Attorney-General v. Solly, 2 Sim. 518, where the 
trustee had employed the trust money in carrying 
on his trade, Sir L. Shadwell declined to order 
yearly rests to be made. Recent decisions, how- 
ever, have clearly recognized the liability of the 
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trustee to be charged with compound interest in 
all cases where the trust funds have been engaged 
in a trade in which compound interest is ordina- 
rily made upon the money employed in it. See 
Burdick v. Garrick, 18 W. R. 387, L. R. 5 Ch. 233; 
Vyse v. Foster, 21 W. R. 207, L. R. 8 Ch. 309, 337. 

The rule, as already explained, has been based 
in the recent cases upon the presumption that the 
trustee or executor has made compound interest 
on the trust money which he has embarked in 
trade. Where the trade in which the money has 
been employed is one in which compound interest 
is not made, and in which rests would not be 
made in making up the accounts, the trustee will 
not be charged with compound interest. Burdick 
v. Garrick, 18 W. R. 387, L. R. 5 Ch. 233, 242. 
Thus it was said by Lord Hatherley in the last- 
mentioned case that ‘there is nothing like com- 
pound interest obtained on the money employed 
by a solicitor. On the contrary, he is out of 
pocket for a considerable period by those moneys 
which he expends, and upon which he receives 
no interest for, possibly, three or four years;” 
hence the court refused to charge with compound 
interest a fiduciary who had employed money 
with which he had been intrusted in the business 
of a solicitor. 

2. Compound interest will also be charged 
against a trustee or executor who, notwithstand- 
ing an express trust or direction in the trust in- 
strument to accumulate the income (or surplus 
income: Knott v. Cottee, 16 Beav. 77) of the 
trust funds, keeps them in hand, without en- 
deavoring to invest them so as to fulfil the trust. 
Raphael v. Boehm, 11 Ves. 92, 13 Ves. 407; Wil-« 
son v. Peake, 3 Jur. N. S. 155; Jones v. Foxall, 
15 Beay. 388; see also the observations of Lord 
Selborne in Vyse v. Foster, 23 W. R. 355, L. R.7 
H. L. 346; but see Dornton v. Dornton, 13 Ves. 
402, where, although the will contained a direc- 
tion to accumulate (see 1 Mad. 301), compound 
interest was not ordered. The trustee or execu- 
tor will be considered as having lent the trust 
money to himself upon the terms upon which he 
could have lent it to others, and as often as he 
ought to have lent it (Raphael v. Boehm, 11 Ves. 
107) ; hence the account will be taken against him 
with rests. 

3. It would also seem that, although the trust 
instrument contains no express trust or direction 
to accumulate the interest. yet if, under the cir- 
cumstances of the case (e. g., the cestui que trust 
being an infant maintained by his father), the 
interest upon the investments of the trust fund 
improperly retained ought to have been invested 
from time to time, the trustee or executor will be 
charged with compound interest. Walrond v. 
Walrond, 29 Beav. 586: see the observations in 
Jones v. Foxall, 15 Beav., at pp. 393, 394; also 
the remarks of Lord Selborne in Vyse vy. Foster, 
21 W. R. 207. L. R. 8 Ch., at p. 346. 

In Raphaél v. Boehm, half-yearly rests were or- 
dered to be made; thus, as Sir T. Plumer said (1 
Mad., at p. 300), giving double compound inter- 
est. Lord Eldon doubted (see 11 Ves. 111) 
whether this had ever been done before. and we 








ean not find that it has been done since, except ip 
Burdick v. Garrick, where Vice-Chancellor Stuart- 
decreed an account to be taken with half-yearly 
rests (see 18 W. R. 387, L. R. 5 Ch. 233); but om 
appeal the direction as to charging compound in- 
terest was struck out, and in subsequent cases in 
which compound interest has been charged 
against a trustee or executor, yearly rests have 
been ordered. As Lord Brougham said in Docker 
v. Somes, 2 My. & K. 663, ‘tall the judges who 
have mentioned the decree in Raphael vy. Boehm, 
have considered it as severe;*? but it would seem 
on principle that where half-yearly rests are 
made in the trade in which trust money has beep 
employed, the trustee will be charged with half- 
yearly rests. 

The effect of a direction that yearly rests shall 
be made was explained in Heighington v. Grant. 
5 My. & Cr. 258, 266. The interest will be calew- 
lated upon each of the sums received and re ained 
by the trustee or executor from the time it is re- 
ceived up to the end of the current year, as the 
case may be; then the amount of such interest 
will be added to the principal; and from that time 
interest will be calculated on the sum so made up 
of principal and interest, the same process being 
repeated at the end of each subsequent year. 

Where a trustee has acted so as to incur the lia- 
bility to interest, and has become bankrupt, the 
court will decree interest against his estate. Mor- 
ris v. De Bernales, 1 Russ. 301, 305; Dornford 
v. Dornford, 12 Ves. 127. 

It is immaterial whether the sum which the 
trustee or executor has wrongly retained is the 
capital of the trust funds or accumulated interest 
thereon. In the latter case the claim for interest 
on the sum improperly retained is made, not on 
account of the arrears of income, but for the im- 
proper keeping back of a sum, from whatever 
source derived, which the trustee or executor 
ought to have paid over. Blogg v. Johnson, 15 
W. R. 626, L. R. 2 Ch. 225: see Hollingsworth v- 
Shakeshaft, 14 Beav. 492, 498. 

Interest will be given by the court, although it 
may not be asked for by the pleadings; Goodyere 
v. Lake, Amb. 584; Turner v. Turner, 1 J. & W. 
39; Pearse v. Green, 1 J. & W. 135; Woodhead vy. 
Marriott, C, P. Cooper 62; Melland vy. Gray, 2 
Coll. 295; Hollingsworth v. Shakeshaft, 14 Beav. 
492, 498: and interest will be given upon further 
directions, although the question was not reserved 
at the hearing. Hollingsworth vy. Shakeshaft, 14 
Beav. 497: Johnson v. Prendergast, 28 Beav. 480. 


DUTY OF INQUIRY OF PAYER OF NEGO- 
TIABLE SECURITY PRESENTED FOR 
PAYMENT WHEN OVERDUE. 





HINCKLEY v. UNION PACIFIC R. CO. 





Supreme Judicial Court of Massachusetts, Mareh 
Term, 1880, 


Where a negotiable promissory note, payable to 
bearer, has been lost or stolen without the fault or neg- 
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lect of the owner, and is presented for payment when 
overdue, the party liable to pay it is bound by previous 
notice of the loss to inquire into the title of the de facto 
holder before payment. 

, 


Action of contract submitted on an agreed state- 
ment of facts. 

The plaintiff. on January 26, 1876, was the 
owner of two bonds issued by the defendants, the 
first of which bore the number 5136. The second 
was precisely like it, except that it bore the num- 
ber 5135. Attached to each of these bonds, and 
priuted on the same sheet with it, were originally 
furty coupons, payable to bearer; the first coupon 
bearing the date March 1, 1874, and each sueceed- 
ing coupon a date six months subsequent to that 
given in the preceding coupon. The _ several 
coupons were respectively numbered on the back 
from 1 to 40, and bore on their face the number of 
the bond to which they were attached. Previous- 
ly to Jan. 26, 1876, the first four coupons on each 
bond had been cut off and had been paid by the 
defendants. On the morning of that day, these 
bonds, with many other securities, were stolen 
from the Northampton National Bank, where they 
had been deposited by the plaintiff in a box, and 
the plaintiff, after diligent search, has been un- 
able to recover the bonds or any of the coupons. 
At the same time, forty-two other bonds similar 
to the two above described were stolen from the 
plaiatiff. The numbers of the forty-four stolen 
were from 5113 to 5154 inclusive, and two odd 
numbers. On the 26th of February following, the 
plaintiff sent the defendants a notice of the loss of 
said forty-four bonds. The coupon declared on 
in the first count was attached to the bond above 
mentioned, numbered 5136. Neither the plaintiff 
nor the defendants know where that bond and 
coupons now are. No coupon of that bond has, 
since January 27, 1876, peen presented to the de- 
fendants for payment. 

On April 18, 1879, the plaintiff (who had pre- 
viously recovered twenty-five of the stolen bonds, 
and had replevied from the Merchants’ Bank, of 
Boston, some of the coupons attached to certain 
of the other bonds, which coupons. after such re- 
plevin, he presented to the defendants, who paid 
them, taking from the plaintiff a bond of indem- 
nity against the claim of the Merchants’ Bank or 
other owner of said coupons) made a formal de- 
mand upon the defendants for the payment of the 
amounts due on those coupons which were then 
due and which he had not then presented. On 
April 21, 1879, Messrs. Kidder, Peabody & Co., 
bankers, presented to the Union Trust Company, 
the agents of the defendants in New York, in one 
fot fourteen coupons,—seven belonging to the 
above described bond numbered 5135 and due on 
March 1, 1876, Sept. 1, 1876, March 1, 1877, Sept. 
1, 1877, March 1, 1878, Sept. 1, 1878. and March 1, 
1879, respectively, and seven bearing the same 
dates and belonging to bond 5134, which was one 
of the bonds stolen and never recovered. These 
fourteen coupons were covered by the aforesaid 
demand, made on April 18, 1879. The said agents 
of the defendants, to whom a copy of plaintifi’s 





letter of Feb. 26 had been duly transmitted, to- 
gether with a letter from the defendants dated 
Feb. 29, 1876, calling the attention of said agents 
to said copy, and requesting that, if said coupons 
were presented for payment. they would com- 
municate with the plaintiff, paid these coupons 
without making any inquiry as to the title of the 
holders. Some time after the said notice by 
plaintiff to the defendants of his loss, he informed 
the defendants that by negotiation with the par- 
ties who had stolen his bonds, he had recovered 
twenty-five of the lost bonds; and he subsequently 
informed the defendants that he had held further 
negotiations for the restoration of the residue of 
the bonds, in which negotiation he had offered to 
pay the sum of $6,000 for such restoration, but 
that the sum of $9,000 or $10,000 was demanded 
of him, which he had declined to pay, and he was 
now sorry that he had so declined. Subsequently, 
and about the time of tke date thereof, the plain- 
tiff sent the defendants a postal card, on which 
were written the numbers of the said residue of 
the bonds. 

Copies of a circular of the treasury department 
of the United States, dated April 27, 1867, and of 
a statement by the treasurer of the defendant 
corporation and of the secretary of the Union 
Trust Company, the trustee named in the mort- 
gage deed, securing the bonds here in suit, are 
hereto annexed, marked respectively **A’’ and 
“*B,”’ which are, if by law admissible in evidence, 
to form part of this statement of facts and not 
otherwise. 

The coupon declared on in the second count is 
the coupon belonging to the said bond, numbered 
5135, due March 1, 1876. 

Before the commencement of this action, de- 
fendants gave notice to the plaintiff of the date 
and the name of the party to whom the defend- 
ants paid as aforesaid said coupon described in 
the second count of the declaration. 

If these facts show a defense to the claims set 
forth in the first and second counts, judgment for 
the defendants on both counts. If these facts 
show a defense to one count but not to the other, 
judgment for the defendant on that one count 
and for the plaintiff on that other. Otherwise, 
judgment for plaintiff on both counts. Before 
judgment for plaintiff is entered on the first 
count, he is to execute to the defendants a suffi- 
cient bond of indemnity in such form as the court 
shall direct. The judgment to be entered for the 
plaintiff, if any, is in case of each count to be $40, 
with interest, from April 18, 1879. 

A 
LOAN. 
TREASURY DEPARTMENT, April 27, 1867. 

In consequence of the increasing trouble, wholly 
without practical benefit, arising from notices which 
are constantly received at the department, respecting 
the loss of coupon bonds which are payableto bearer, 
and of treasury notes issued and remaining in blank at 
the time of loss, it becomes necessary to give this pub- 
lic notice, that the government can not protect, and will 
not undertake to protect, the owners of such bonds and 
notes against the consequences of their own fault or 


misfortune. 
Hereafter, all bonds, notes and coupons, payable te 


, bearer, and ‘reasury notes issued and remaining ia 
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blank will be paid to the party presenting them, in pur - 
suance of the regulations of the department in the 
course of regular business; and no attention will be 
paid to caveats which may be filed for the purpose of 
preventing such payment. 
H. MCCULLOCH, 
Secretary of the Treasury. 





B 
STATEMENT OF THE TREASURER OF TILE UNION PACIFIC 

RAILROAD COMPANY AND OF THE SECRETARY OF THE 

UNION TRUST COMPANY OF NEW YORK. 

It happens once a week, on an average, that a person 
will present for payment the coupons of a bond or of 
several bonds, which coupons are overdue for one or 
more years, with or without those of intervening dates. 
A schedule marked “A,” showing such transactions on 
one class of the company’s bonds during the years 1877 
and 1878 (which years, it is agreed, are fair examples), is 
hereto annexed, and, with schedules B, C, and D, are to 
be referred to in support of this}]statement. 

Coupons presented after maturity are often presented 
at dates concurrent with the payment of coupons from 
other classes of the company’s bonds, which last are 
just due or just past due. The company pays coupons 
from 

First mortgage bonds, $27,231,000. 


Land grant ad 6,670,000. 
Sinking fund 49 13.455,000. 
Omaha Bridge - 2,104,000. 


Overdue coupons paid as thus stated are quite fre- 
quently presented by responsible brokers or banks, and 
are paid without scrutiny except as to their genuine- 
ness, on the presumption that they belong to foreign 
residents or travelers and are presented on their return 
from abroad. 


Ropes, Gray & Loring, for plaintiff; S. Bartlett, 
for defendant. 

Lorp, J., delivered the opinion of the court: 

There is no doubt that the coupons of which 
copies are given in the agreed statement of facts 
were properly declared on as promissory notes 
payable to bearer. Spooner v. Holmes, 102 Mass. 
503, 507. It is well settled in this Commonwealth 
that when such a negotiable promissory note is 
stolen from the holder before it is due, the 
amount of it may be recovered from the maker in 
an action at law, on filing a sufficient bond for his 
indemnification. Fales v. Russell, 16 Pick. 315. 
The plaintiff is therefore entitled to recover the 
amount of the coupon declared on in the first 
count of his declaration, on filing before judgment 
a sufficient bond of indemnity. 

The question which we are called upon by the 
second count to decide, is whether when a nego- 
tiable promissory note payable to bearer has been 
lost or stolen without the fault or neglect of the 
owner, and is presented for payment when long 
overdue, the party liable to pay it is bound By 
previous notice of the loss to inquire into the title 
of the de facto holder before payment. 

It has been argued for the defense that the duty 
of the promisor in case of the loss of a coupon is 
a gratuitous duty, analogous to the liability of a 
gratuitous bailee. We can not take such a view 
of this duty. It is true, as the counsel for the de- 
fendant maintains, that the liability does not 
arise from the contract, but from the law outside 
of the contract; but whatever that liability may 
be, it is part of the iaw which governs the issue 
and circulation of negotiable instruments, to 





himself by the very act of making, and from 
which he derives the advantage which the nego- 
tiability of his promise affords him. 

{t is conceded that the text books declare gen- 
erally that liability ensues from the payment of a 
lost negotiable instrument after notice of loss, 
and that no such payment will operate as a dis- 
charge against the loser, unless the party present- 
ing the instrument for payment is required before 
payment to establish a clear title thereto. Chitty 
on Bills, 11th ed. 188, 278, 279; Bayley on Bills, 
(2d Am. ed.), 112, 113; Byles on Bills (13th ed.) 
223, 224, 379; 2 Dan. Neg. Ins. (2d ed.) 507, 538; 
2 Parsons on Notes and Bills, (2d ed.) 212, 213, 
81. It isalleged for the defense, as a eircum- 
stance calculated greatly to weaken the force of 
this consensus of text writers, that no case has 
been found in which recovery has actually been 
had or even sought upon such liability. But it 
must be remembered that upon a principle of law 
so important as this, the absence of decisions may 
be because of the long and unquestioning ac- 
quiescence in the rule; and certainly it is more 
reasonable thus to construe it than to attribute it 
to any doubtfulness or uncertainty as to the rule 
itself. Such doubt or uncertainty would almost 
necessarily lead to a judicial decision. It has un- 
questionably been the practice of the Bank of 
England for more than a century to regard notices 
of the loss of their notes, and to delay payment 
for the purpose of making inquiry into the title 
of the de facto holder. See Solomons v. Bank of 
England, 13 East, 134 n; De La Chaumette v. Bank 
of England, 2 B. & Ad. 385;JRaphael v. Bank of 
England, 17 C, B. 161. In Solomons y. Bank of 
England, the counsel for the plaintiff did not even 
contend that the maker of ordinary negotiable 
paper was not bound by notice of loss, but en- 
deavored to establish a distinction (which was not 
upheld) in favor of bank-bills, saying: -‘If once 
the bank were permitted to withhold payment 
upon the same ground as would warrant it in the 
ease of bilis of exchange, the confidence of 
foreigners would be greatly shaken, and the cir- 
culation of these notes greatly diminished.” 

In Miller v. Raee, 1 Burr. 452, Lord Mansfield 
makes the distinction between ‘securities or d oc- 
uments for debts’? and bank -notes, that the latter, 
by commercial and business use, had become cur- 
rency or money, universally regarded as such in 
Englaud and in other countries, and so were dis- 
tinguished from all other evidences of debt. With- 
out defining accurately the rights of owners of 
commodities or of choses in action, or of negotia- 
ble securities other than bank-notes, his decision 
is based upon the ground that bank-notes are 
money ; and yet he holds that even regarding them 
as money; ‘‘It may be both reasonable and§neces- 
sary to stay the payment till inquiry can be made 
whether the bearer of the note came by it fairly 
or not.”” In Wheeler v. Guild, 20 Pick. 545, Chi ef 
Justice Shaw reviews the authorities on the sub- 
ject of trausfer and payment of lost negotiable 
instruments, and says: ‘‘Most of the same princi- 
ples and reasons apply alike to transfers and to 


which the maker of such Instrument subjects | payments. We think therules deducible from the 
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eases are these: When a party takes a bill trans- 
ferable by delivery, not overdue nor otherwise 
apparently dishunored, for valuable considera- 
tion, in the usual course of business, and without 
notice, actual or constructive, that the holder 
eame by t unlawfully or without title, and has no 
just right to collect and receive it, the party tak- 
ing it shall hold it as a valid security, notwith- 
standing that it has been lost by the true owner, 
or stolen from him, or taken by the holder as a 
mere agent to keep, or for other special purpose, 
without any authority to collect or transfer it; 
otherwise he shall not be deemed to have a good 
title to hold and enforce payment of it, or to with- 
hold the bill itself or the proceeds of it from the 
party justly entitled. leaden v. Charles, 7 Bing 

246. The same rule applies to payments; if a bill 
be paid at maturity, in full, by the acceptor, or 
other party liable, to a person having a legal title 
in himself by indorsement, and having the cus- 
tody and possession of the bill, ready to g&rren- 
der, and the party paying has no notice of any 
defect of title or of authority to receive,the pay- 
ment will be good.’’ There is here the strongest 
implication of the rule that if the party paying 
has notice of any defect of title or authority to re- 
ecive, the payment will not be good—a rule which 
is in accordance with other decisions of this 
vourt. 

It becomes then of great importance to deter- 
mine what notice is sufficient to charge the party 
liable to pay with a duty of inquiry into the title 
of the de facto holder. It is clear that such notice 
need not be accompanied by an offer of indem- 
nity, since the filing of a bond of indemnity mere- 
ly takes the place of the filing in court of the note 
or other security; and such filing, as was very 
clearly stated by Chief Justice Shaw in Fales v. 
Russell, supra, is not a condition precedent of 
the right to recover, but simply the acquittance 
to be made in obtaining judgment. As to the 
time of the notice, there can be no question that 
if at the very moment of payment the payer were 
reminded that the note which he was about to pay 
had been lost or stolen, it would be his duty to 
delay payment till the de facto holder had estab- 
lished a title to theinstrument. The question be- 
Ifore us is whether notice previously given of the 
loss of a negotiable instrument distinguishable by 
number or other ear-mark is sufficient to fix upon 
the party liable to pay a duty of inquiry and of 
refusal to pay to a holder who can not substantiate 
his title. We think that such previous notice is 
sufticient. Whether it is sufficient to fix such du- 
ty of inquiry upon a mere transferee it is not 
necessary for us to inquire, because the party lia- 
ble to pay a negotiable instrument bears a relation 
and owes duties to the holder and loser different 
from those of the transferee; though it has cer- 
tainly never been decided in this Commonwealth, 
that such previous notice is insufficient to fix a 
duty of inquiry even upon a mere transferee, and 
the doctrine laid down in Fales v. Russell tends 
strongly the other way. For a party engaged in 
mercantile pursuits to keep a list of notes signed 
by himself, which he has been notified have been 





lost or stolen, is neither impracticable nor burden- 
some, and is no more a hardship than any other 
precaution which the law merchant imposes upon 
those who make use of the benefits of negotiable 
paper, for the discouragement of fraud and the 
protection of the public. And the faet that an 
individual or a corporation does business on a 
very large scale, is far from being a reason why 
such individual or corporation should be allowed 
to disregard any of the obligations laid upon those 
who issue only smali amounts of negotiable paper. 
Ordinarily, oportunities for fraud upon the public 
will increase with the increase of the business of 
a great corporation, and it is the duty of such a 
corporation to provide proportionally greater 
means of guarding against such fraud. If it be 
necessary to engage special clerks, or to devote 
extra time to applying the precautions imposed 
by the law merchant, it is no hardship, but only 
the natural and reasonable increase of a duty pro- 
portionate to the magnitude of the obligations of 
such a corporation. The statement of the treas- 
urer of the defendant and of the secretary of the 
Union Trust Company have not shown that it was 
either impracticable or unreasonably difficult to 
provide for acting upon notice of lost or stolen 
securities; for any other purpose these statements 
are wholly incompetent, as is the circular letter of 
the United States Treasury Department, offered 
by the defendant. 

There is another circumstance in this case 
which tends to fix more clearly upon the defend- 
ant the duty of inquiry, and that is that the 
coupon was long over due. The maker of a 
coupon can not be exempt from the liabilities 
which attach to all negotiable instruments when 
overdue. It is an elementary principle of com- 
mercial law that negotiable paper overdue carries 
with it on its very face notice of defective title 
sufficient to put the transferee on inquiry. Gold 
v. Eddy, 1 Mass. 1; Vermilye v. Adams Express 
Co., 21 Wall. 138. Although the application of 
the simple rule to payment would be practically 
of rare occurrence, since notice of the loss or 
stealing would be given in almost every case, 
there is no reason why a distinction should be 
made inthis respect between transfer and pay- 
ment, and no such distinction is consistent with 
the language of Chief Justice Shaw in Wheeler 
v. Guild, before cited. After maturity, a coupon, 
like any other negotiable security, loses the pro- 
tection of the law merchant and becomes a mere 
chose in action. There is no presumption of law 
that the party presenting such a chose in action 


to the party liable to pay is the true holder. The | 


fact that the defendant has deemed it convenient 
to conduct its business without regard to the ap- 
plication of the law in this respect does not free 
it from responsibility. As was remarked by Mr. 
Justice Miller in Vermilye v. Adams Express Co., 
ubi supra, speaking of a usage to dealin govern- 
ment securities when overdue as if they were still 
eurrent: ‘Bankers, brokers and others can not, 
as was attempted in this case, establish by proof 
a usage or custom in dealing in such paper, 
which in their own interest contravenes the es- 
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tablished commercial law. If they have been in 
the habit of disregarding that law, this does not 
relieve them from the consequences, nor establish 
a different law.’”’ The fact that the defendant 
notified the plaintiff, before this suit was brought, 
of the name of the person to whom, and of the 
date at which they paid this coupon, does not 
affect the plaintiff*s right to recover in this action. 
The only payment which can bea discharge to 
tee party paying is a payment to a bona fide 
holder, whose title was acquired before maturity 
for value and without notice. It may often hap- 
pen that upon inquiry the title of the de facto 
holder will appear so plainly that the party pay- 
ing will take very little risk in making the pay- 
ment; but the payment of a lost negotiable in- 
strument after notice, overdue and without in- 
quiry, is a payment wholly at the payor’s own 
risk. 

We think, therefore, that judgment should be 
entered for the plaintiff on both counts of his 
declaration, upon his filing, as te the first count, 
a sufficient bond of indemnity. The condition of 
such bond should be of such tenor as to save 
harmless the defendant against all lawful claims 
by any other person on account of the coupon in 
question, and against all costs and expenses by 
reason of such claims. 

Judgment accordingly. 





NEGLIGENCE—BREAKING ICE IN RIVER 
—DAMAGES. 





PEOPLES ICE Co. v. THE EXCELSIOR. 





Supreme Court of Michigan, October, 1880. 


A had constructed a boom in the Detroit River, within 
which ice was forming, which he intended to cut and 
sell when deep enough. It had frozen to the depth of 
six inches, when B’s boat, which was running in the 
river, came so near the boom that her swell broke up 
the ice, and the weather thereafter continuing mild, 
A was unable to fill his ice houses. There was room in 
the river for the boat to have passed without injury. 
Held, that B was liable for the damages. Held, further, 
that the damages were not to be restricted to the value 
of the ice on the day of the injury. 


Appeal from Wayne County. 

Geo. H. & G. V. N. Lathrop for appellant. Wis- 
ner & Speed for defendant. 

Marston, C. J., delivered the opinion of the 
court: 

Some of the questions raised in this case are not 
only interesting, but of such importance as to de- 
mand great care in their examination, and in the 
discussion and disposition thereof. The following 
statement of the case is taken from the briefs of 
counsel for the respective parties : 

In January, 1878, the complainant was an ice 
company in Detroit, doing a general ice business, 
and was lessee of a portion of Belle Isle, in the 
Detroit river, consisting chiefly of water front. 
The respondent steamer was a ferry-boat, used 
and employed in ferrying between Windsor end 





Detroit. Occasionally she was used for towing 
upon the Detroit river and adjacent waters. On 
the leased property, running along inside of the 
channel bank of the Detroit river, the complain- 
ant had constructed a boom 3,600 feet long, con- 
taining 1,099,600 square feet, outside of a line of 
15 feet from the shore. On the shore, adjacent to 
this pond, complainant had 15 ice-houses, capable 
of holding about 20,000 tons of ice. On January 
11, 1878, this pond was frozen over with hard, 
clear ice, six inches thick. On that day the De- 
troit river was entirely open, and the steamer was 
taken by her master from her dock below Belle 
Isle up beyond, then turned and run down part 
way, thence up, then down, up again, and then 
down to Detroit. Complainant claimed that the 
steamer was run on these trips unusually near the 
boom, and that the swell caused by the steamer 
broke up the ice in the boom so that complainant 
was unable to harvest it. The width of the chan- 
nel of the Detroit river, opposite this boom, was 
upwards of 1,800 feet. This was the first crop of 
ice that had formed that winter, and the weather 
thereafter was so mild that no more ice fit to cut 
formed in the boom; consequently complainant 
failed to get a stock or fill its ice-houses. The 
case was heard in the court below, without a 
jury, and judgment was rendered in favor of com- 
plainant for $1,000 damages. Both parties ap- 
pealed. 

The complainant appealed because the amount 
awarded was considered inadequate. The defend- 
ant presents several objections in this court: That 
the amount of the decree is larger than the ey- 
idence warranted ; that the mildness of the winter 
of 1877-78 was the proximate cause of jany injury 
suffered by complainant, and that the respondent 
is not liable for such an injury; that the court 
should have adopted as the correct rule of dam- 
ages, ‘‘the true value of the ice, or rather the 
privilege of taking it,”—what it would have been 
shown to be, had the matter been settled or the 
case tried on the very day the ice was broken; 
that conceding the respondent to be liable, which 
was not done, the value is to be determined as om 
the day the ice was broken, and upon the proba- 
bilities, based upon the ordinary course of events, 
relating to such matters. It being alleged that 
the steamer did net keep in the channel of the 
river and away from the boom—which if she had 
done no damage would have been done the ice— 
the respondent, in answer thereto, claims that the 
right to navigate any portion of Detroitfriver, be- 
tween its banks, is not subject to the rights of 
parties having property along the shore that may 
be injured by the swell occasioned,;*by passing 
steamers, and that no such burden can be attached 
to the right of navigation. The respondent 
further claims that if the only object the master 
had in going up the river was to break,the ice, he 
in so doing was acting entirely beyond the scope 
of his employment, for which neither the vessel 
nor the owner weuld be liable. It was also 
claimed that the steamer, having been bonded and 
released under the statute, a decree against the 
vessel was unwarranted. ‘This complainant’s 
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counsel conceded, so no further notice thereof 
need be taken. 

There was very great difference in the opinion 
of witnesses to the value of the ice. Complain- 
ant’s witnesses, in view of the season and subse- 
quent scarcity of ice, valued it at two dollars per 
ton; some, indeed, still higher. The quantity 
was fixed at about 13,000 tons. The defendant’s 
witnesses, some of them, say that on January 11th, 
the time of the injury, the ice had no value, as it 
was not fit to cut; that six-inch ice could not pro- 
fitably be cut, and that it was early in the season, 
when ice in its pluce might be expected to form. 
Others placed a value on the entire crop of from 
$300 to $700. That the ice was broken and de- 
stroyed for complainant’s use by the swells caused 
by the steamer. we have no doubt; and owing to 
the width of the channel this could have been 
avoided without delay, danger or additional ex- 
pense to the steamer. If we accept the evidence 
of the master as true, that his business in going up 
the river the first time was to ascertain the condi- 
tion of the ice in Lake St. Clair in order to deter- 
mine whether he could, with safety. on the next 
day go after and tow through a vessel; that in 
going up the second time he desired to ascertain 
whether the American channel was opened, having 
omitted so to do on the first trip; and that the oc- 
casion ot his third trip up was that he might cross 
over and enable a party on board, who was inter- 
ested in the ice business, to see whether there 
was ice in a bay across the channel,—it would not 
avail the defendant. It would still appear that 
the injury was done, through gross carelessness, 
while the steamer was otherwise lawfully engaged. 

Was, then, the respondent’s right to navigate 
the Detroit river subject to complainant’s right of 
property in this case? Ordinarily it may be said 


that the entire width of the highway may be used; | 


yet the owner of the land over which it passes 
may, within the limits thereof, plant trees, set 
posts, and do such other acts as will add to his 
convenience, or assist in beautifying his premises. 
He is encouraged in doing this by public senti- 
ment, in the remission of taxes by the public 
authorities for the planting of trees, and in the 
protection which the law gives him by the pun- 
ishment of those who interfere with or destroy 
what he has done. Public convenience may, in 
time, in particular locations, require the removal 
of some of these things, and whenever the neces- 
sity arises and the public authorities request their 
removal, then the private must give way to the 
public or paramount right. But while permitted 
to remain, no one traveling the highway could 
wilfully injure or destroy them; and should any 
one do so, he would justly be held responsible, not- 
withstanding his plea of a claim of right to travel 
over any part of the highway. If the law were 
otherwise, the streets in our cities and villages, 
and our public highways, would soon be stripped 
of their shade and ornament. Clark v. Dasso, 34 
Mich. 86. 

So, in cities, the right to use the public streets 
whereon to deposit material for building purposes 
is frequently granted and enjoyed. 





Has the trav- . 





eler the right unnecessarily to wilfully or negli- 
gently drive over and break, mar, or destroy such 
materials, upon the plea of a right to use the high- 
way? The law in this country requires the owners 
of vehieles, when meeting, each to bear to the 
right; yet it has never been supposed that a neg- 
lect so to do on the part of one would justify the 
other in wilfully or carelessly injuring the person 
thus in the wrong. A teamster may temporarily 
encumber a part of the highway while loading or 
unloading ; and while thus exercising his right, an- 
other can not insist upon occupying the same 
place, or carelessly drive into and injure his team 
or vehicle. Cary v. Daniels, 8 Met. 478. 

The right of fishing in our public navigable 
waters is one largely and profitably enjoyed. and 
in order to carry on the business successfully, it 
frequently becomes necessary to set nets extend- 
ing into the river channels and the deep navigable 
waters of our lakes. This may, and to a limited 
extent does, cause vessels to change their course, 
in order that the property of the fishermen may 
not be injured or destroyed. The master of the 
vessel would not be justified if he should unnec- 
essarily or wantonly run his vessel upon the nets 
and destroy them. Post v. Munn, 1 South. (N. 
J.) 61. 

So, in the rafting, running and towing of logs 
in our navigable waters, vessels are sometimes 
necessarily delayed, or caused to change their 
course; yet in cases where the owners of the logs 
were exercising due care and reasonable diligence, 
the vessel must suffer the temporary delay or in- 
convenience caused. So, in establishing dock lines 
and boom limits on our rivers and lakes, the chan- 
nel is frequently ‘encroached upon, in order to 
reach deep water, that the right may be useful 
and valuable; and, although the channel may 
thereby be narrowed, yet, if ample room for the 
purposes of navigation remains. the owners of the 
vessels can not complain. Of course the right of 
navigation is paramount, and no unreasonable or 
unnecessary obstruction can be permitted to in- 
terfere therewith; but, while this is so, yet the 
riparian proprietor and the public do not thereby 
lose all right to use the stream for any other and 
legitimate purpose which will not unreasonably 
interfere with the right of navigation. The right 
of navigation, while paramount, is not exclusive, 
and cannot be exercised to the unnecessary or 
wanton destruction of private rights or property, 
where both can be freely and fairly enjoyed. 

But in this case the vessel did not run into the 
boom, and therefore it may be said the case is not 
parallel with those we have been considering. 
The principle, however, is the same, which rec- 
ognizes the superior right of the vessel,but punish- 
es any abuse of that right. It is also clearly appar- 
ent that vessels have not an exclusive right to use 
the entire channel, which may be narrowed or 
used for purposes, some of which are but remote- 
ly, if at all, connected with the subject of naviga- 
tion. It is well known, as this case proves, that 
there is a class of vessels navigating our lakes and 
rivers which cause, when running. very great 
commotion or swells in the water. It is also well 
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known that on many of the rivers a class of light- 
ers and barges are used for the lighterage or nec- 
essary transportation of the agricultural, manu- 
facturing, and mining products of the country. 
This class ot vessels are often loaded to the wa- 
ter’s edge, and smooth waters are thus considered 
perfectly safe, and yet they could not venture out 
where the wiads or waves could reach them. 
Would a steamer approaching such a tow, where 
it was clearly apparent the swell she created 
would endanger the lighter or cargo, be justified 
in recklessly pursuing her course at full speed, in 
case damage resulted? Upon some of our rivers 
and water highways artificial banks have been 
formed for the benefit of commerce, and to pre- 
vent aspread of the waters over the adjoining 
country. The swells caused by steamers of a cer- 
tain class would, by washing such banks, and 
otherwise, weaken and injure them, and thus cre- 
ate danger of public and private damage. Such 
dangers are frequently guarded against by legis- 
lation, or rules of the highway; but it may be 
questionable whether such regulations are not 
merely declaratory of the common-law maxim 
that a man must enjoy his own property in such a 
manner as not to injure that of another person. 
So the right to boom logs is necessary to their 
profitable manufacture. The owners must, there- 
fore, be protected in this right, else it would be of 
but little value. Vessels would have no right to 
destroy them, or wantonly run so close to them as 
to cause a loss of the property therein. A vessel 
has no right to wantonly run so close to the shore, 
to a boom, or to adock, as to cause damage which 
could easily be avoided by standing further off. 

In the case at bar the complainant had a right, 
under its lease, to enjoy the ice in its boom, and 
store it for use and profit. Lorman v. Benson, 8 
Mich. 18. ‘The owners of the defendant boat had 
a right to navigate the Detroit river, but in doing 
this they were morally and legally bound to dono 
wanton injury to the property of others. It was 
clear to all that the agitation of the water caused 
by the boat was breaking and destroying the ice, 
and it was well known to those in charge that 
there was abundant room for the vessel to proceed 
on her course without deviation or delay, and at 
such a distance from complainant's boom, that no 
injury whatever would have beendone. For such 
an injury we are of opinion the vessel should be 
held liable. 

“Though a man do a lawful thing, yet, if any 
damage thereby befalls another, he shall be an- 
ewerable if he could have avoided it." The max- 
im, Sic utere, etc..—**So use your own property 
as not to injure the rights of another’’—is of very 
general application in cases of conflicting inter- 
ests, and, it has been observed, will ‘generally 
serve asaclue to the labyrinth in such cases.” 
Broom’s Legal Maxims, 357, et seq. 

As to the measure of damages, defendant's po- 
sition, if correct, must be of general application. 
Let us test it. Suppose a person goes upon the 
lands of his neighbor and wilfully destroys his 
growing crops while fmmature, what should be 
the measure of damages—the value of the crop in 





its then condition? If so, what would be the value 
of a crop of potatoes when the tubers were just 
forming; of a crop of apples where the tree was 
destroyed while in full blossom; of a crop of corn 
when commencing to tassel, or of wheat where 
the heads were forming? In the first two there 
would be no value whatever, and in the second 
for fodder only. Would the value in each case at 
the time of the injury be the measure of damages, 
er would the injured party be permitted to show 
what the matured crop. in all probability, would 
have been, for the purpose of recovering the dam- 
ages he had sustained? If the value at the time of 
the injury only could be recovered, a way would 
thus be pointed out for parties to be avenged of 
their adversaries with impunity. 

In the opinion of some of the witnesses six-inch 
ice was but of little, if any, value, owing to the 
difficulty of cutting and storing ice of that thick- 
ness; and some were of opinion that ice less than 
six inches had no present market value. If so, 
and the then value would be the measure of dam- 
ages. then an ice company could, with safety, de- 
stroy the ice of its rivals, if only done ata time 
when the ice was not of sufficient thickness to cut 
and store. A daily breaking up of the ice would 
accomplish the desired result, without danger of 
excessive damages or of any considerable liability. 
Such a rule would simply be one of gross in- 
justice, and it is only necessary to thus carry out 
the position taken by counsel to show the in- 
justice thereof. The owner of the growing crops 
would not be limited in his recovery to the value 
thereof at the time of their destruction. nor to the 
fair rental value of the lands. If the action were 
brought at once, and a trial had, the prospective 
yield and value of the crop when matured might 
be shown. The proof might be unsatisfactory 
and uncertain, and largely a matter of opinion. 
Such consideration should not, however, absolve 
the wrong-doer, and the dangers, if any, from 
such a rule, he should iucur. If such an action 
were not commenced or tried until after the time 
when such crops would have matured, the same 
elements of uncertainty would not exist. It 
would then be known whether the season had 
been a favorable or an unfavorable one, the yield 
per acre in that vicinity, the market price of the 
crop, the expense—all could be ascertained with 
tolerable certainty, and why should the law ex- 
clude such proofs? The law affords abundant in- 
stances of cases analogous to the present, where 
the extent of the injury can not be ascertained 
immediately thereafter, and where evidence is 
permitted to be given to show the probable extent 
thereof, or if sufficient time has intervened before 
the trial to show the actual result. In all such 
vases the extent of the injury can be ascertained 
with reasonable certainty. It is said, however, 
that this is permitting the damages to be enhanced 
by particular seasons and circumstances, over 
which the wrong-doer had no control, to which 
he in no way contributed and could not have an- 
ticipated. What the anticipations of the wrong- 
doer may be is important enly when exemplary 
damages are demanded; the law measures the 
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damages in other cases regardless of intentions. 

But why should not exceptionally favorable or 
unfavorable seasons be considered in this class of 
torts. Inthe ordinary case of the breach of a con- 
tract the contractor may show that the season turn- 
ed out a favorable one, and the effect thereof upon 
the profits he would have made. Burrell v. New 
York, etc., Salt Co., 14 Mich.38. So, where there 
has been a breach of a contract, and the party not 
in fault has had to proceed and employ others, in 
an action to recover the damages sustained, he 
may show an advance in the price of materials and 
labor after the breach. So, ifa person should let 
his farm to another on shares, or his mill for the 
season for a portion of the profits, why should he 
not be permitted to prove, in view of the season, 
what his probable share of the crops would have 
been, or his proportion of the profits of the mill, 
had the contract been fully performed? Why 
should not the favorable or unfavorable season 
enter into the question? All look to the favorable 
times and seasons to make their profits, and to 
recover back the losses they sustained during the 
unfavorable ones, and it is not forthe wrong-doer 
to say they shall not. 

It is undoubtedly true that there are exceptions 
and limitations to be considered. Thus, for the 
breach of a contract, extraordinary or uncontem- 
plated contingencies are considered as too remote 
to affect the damages. Clark v. Moore, 3 Mich. 
55; Railroad Co. v. Burroughs, 33 Mich. 6. Even 
in the case of a wrong-doer he may take or de- 
stroy personal property of a certain kind, such as 
live stock, which gave promise of, and in time 
might have been, of great value, but which, be- 
cause of its immaturity, was of but little value 
comparatively. The future would be altogether 
too uncertain and dependent upon too many con- 
tingencies to base any estimate or make any cal- 
culation thereon. The expense attending its 
growth, the risk of accidents or death, and the 
utter uncertainty of its development and value 
consequent thereon, necessitate an adherence to 
its value at the time of the wrong done. Even in 
such a case there are surrounding circumstances 
in the past history and present promise of the 
property which may be taken into account and fix 
the value far above what it otherwise would be. 

It is somewhat difficult to say in which class 
this case belongs, or to lay down any distinct rule 
that should govern in all such cases. There are 
ancertainties surrounding a case like the present 
which should not be overlooked. Would all the 
ice in this boom, estimated at 13,000 tons, have 
been gathered and safely stored had not the in- 
jury been done? The question is not what could 
possibly have been done had the ice not been 
broken, and eomplainant, on the morning of that 
day, known that it must save that ice or obtain 
none that season. Such knowledge would un- 
doubtedly have caused an extra effort to be made, 
and perhaps saved all of it; but in the absence 
thereof, and in view of the weather that might at 
such a season reasonably have been anticipated, 
would complainant have made such effort? They 
say they would—this, of course, in view of what 





afterwards took place—but of this we are not 
certain. There is not the same reasonable cer- 
tainty in this case that the crop would be har- 
vested, that exists in reference to other crops. 
The condition of the weather would more easily 
affect a ¢ f ice. Would the complainant, in 
hopes of more favorable weather and better ice, 
have waited and thus lost the whole or the greater 
part thereof? These are proper questions to be 
considered ; 2nd although,in the light of what 
followed, complainants say they intended to and 
would have put on an extra force, and thus have 
saved it, yet it is not clear to our minds that they 
would have done so. 

These are risks attending the business and 
which the complainant must have run, even had 
the ice been uninjured by the boat, and for such 
risks the defendants should not be held responsi- 
ble. In other words, while the short crop and 
scarcity of ice the ensuing season, and value con- 
sequent thereon, should be considered in placing 
a value upon the ice destroyed, yet this can only 
be done upon the basis that complainants would 
have saved that ice, and for so much of it as they 
would in all probability have saved they should 
recover the full value, less the cost and expense 
of harvesting it. The defendants, while justly 
responsible to this extent, yet should not be held 
as insurers of its safe storage, as this was a risk 
the complainant, in any event, must have run. 
There is evidence in the case that ice under some- 
what similar conditions about that time, owing 
to the unfavorable weather, was almost wholly 
lost. 

In view, therefore, of all the circumstances of 
this case, of the preparations made by the plaintiff 
before the injury to harvest this ice, of the 
weather thereafter and the uncertainty of gather- 
ing and storing it, of the season following and the 
price of ice, we are of opinion that the complain- 
ant should recover $2,500 damages and costs. 
The other justices concurred. 


_—_—_ 





CRIMINAL LAW—ESCAPED CRIMINAL CAN 
NOT MAINTAIN APPEAL. 





PEOPLE v. REDINGER. 





Supreme Court of California, July, 1880. 


An escaped convict remaining at large can not appear 
by counsel or prosecute an appeal from the judgment in 
his case. 


Appeal from the Superior Court of Colusa Coun- 
ty. The opinion states the case, 

A. L. Hart. attorney-general, for the People; 
John C. Dewel, for appellant. 

THORNTON, J., delivered the opinion of the 
eourt: 

‘The defendant was indicted for the murder of 
one James King; was tried im the District Court ef 
Colusa County under this indictment, and on the 
16th of December, 1870, eonvicted of murder in 
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the first degree. The defendant moved for a new 
trial, which was denied. The court in due course 
pronounced sentence of death by hangivg. The 
defendant prosecuted an appeal to this court, no- 
tice of the same having been served on the 9th of 
February, 1880, and the cause was here for argu- 
ment at the session of May, 1880, held at the City 
of Sacramento. 

When the cause was called for argument, the 
attorney-general moved the court for an order 
dismissing the appeal on the ground that since 
the appeal was taken the defendant had escaped 
from jail, and was no longer in custody to abide 
the sentence of the court. This fact.is certified to 
the court by the affidavit of the sheriff of the 
county aforesaid, in whose custody the prisoner 
had been since the conviction and sentence above 
mentioned, who deposes under oath that the de- 
fendant, by stratagem and force, on the 5th day of 
April last, escaped from the jail aforesaid, and 
was then at large. The affidavit bears date the 
19th day of May, 1880. Of the escape there is no 
denial. 

The question is one of interest and importance; 
is new in this State, no case decided by any of its 
courts having been produced to us. Several 
cases were called to our attention on the argu- 
ment of this motion, and a reply has been made 
on behalf of defendant. An objection was taken 
by the attorney-general to any one being heard 
for the defendant, on the ground that this court 
ought not to recognize any one as counsel for him 
after he had voluntarily withdrawn himself from 
the jurisdiction of this court and the court in 
which the conviction was had, and sentence pro- 
nounced. However, a brief was allowed to be 
filed on behalf of defendant, which has been since 
done. 

In discussing the motion, several cases were 
brought to our notice by the attorney-general. 
We have examined these cases and others not 
cited on the argument. 

The earliest decision bearing on the point is in 
an anonymous case in Maine (see 31 Me. 592), de- 
cided in 1850. It is thus reported: ‘+A defendant 
had been tried and convicted upon an indictment 
for an aggravated offense. He excepted, and was 
committed for want of sureties to appear at the 
law term, at which the exceptions were to be 
heard. Meanwhile he escaped. His counsel pro- 
posed to argue the exceptions. But the court de- 
clined to hear the case until the defendant should 
be again in custody.”” Sherman v. Common- 
wealth was decided by the Virginia Court of 
Appeals in 1858. See 14 Gratt. 677. [In this case 
Sherman was convicted of a felony, and was sen- 
tenced to six years’ imprisonment in the peniten- 
tiary. He obtained a writ of error from the court 
of anpeals, which was directed to operate as a 
supersedeas to the judgment. While it was pend- 
ing in the appellate court, Sherman broke jail and 
absconded. The attorney-general moved the 
court for a rule upon the prisoner to show cause 
why the court should not set aside the supersedeas, 
or postpone the hearing of the cause until the 
prisoner should return to the proper custody. 








This order was made, and the motion was after- 
ward argued on behalf of the Commonwealth and 
the plaintiff in error. The court adjudged tbat so 
much of the order awarding the writ of error as 
directed it to operate as a’ supersedeas be dis- 
charged, and further ordered that the writ of er- 
ror be dismissed on the Ist of May next, 1859, 
unless it should be made to appear to the court on 
or before the day above named, that the plaintiff 
in error is in the custody of the proper officers of 
the law. This judgment was afterward approved 
by the same court in Leftwich’s Case, in which de- 
fendant had been convicted of a felony. See 20 
Gratt. 723, decided in 1870. The case cited from 
Massachusetts (Com. v. Andrews, 97 Mass. 543) 
was decided in 1867. Andrews was convicted of 
receiving stolen property. He alleged exceptions, 
which were allowed, and was held in jail to pros- 
ecute. When the case was called in the Supreme 
Court, the attorney-general suggested that the 
defendant had broken jail and was at large, and 
asked that he should be defaulted, and the excep- 
tions overruled without argument. The court 
heard argument on the motion by the counsel for 
defendant, who stated (as appears from the re- 
port) the points in his behalf with force aud 
clearness; and we would infer, from what is stated 
in the report, that the motion was elaborately ar- 
gued by the counsel who spoke for the defendant. 
The court granted the motion. We insert here 
the brief opinion: ‘The defendant, by escaping 
from jail, where he was held for the purpose of 
prosecuting these exceptions and abiding the 
judgment of the court thereon, has voluntarily 
withdrawn himself frum the jurisdiction of the 
court. He is not present in person, nor can he be 
heard by attorney. A _ hearing would avail 
nothing. If a new trial should be ordered, he is 
not here to answer further; if the exceptions are 
overruled, a sentence cannot be pronounced and 
executed upon him. The attorney-general has a 
right to ask that he should be present to receive 
the judgment of the court. 1 Chit. Crim. Law, 
663; Rex v. Caudwell, 17 Q. B. 503. So far as 
the defendant has any right to be heard under the 
Constitution, he must be deemed to have waived 
it by escaping from custody, and failing te appear 
and-prosecute his exceptions in person, according 
to the order of the court under which he was com- 
mitted. Defendant defaulted. Exceptions over- 
ruled.”’ 

People v. Genet, 59 N.Y. 80 (1874), is also cited. 
In this case the defendant had been convicted of 
a felony, and upon this conviction was committed 
to custody to await sentence pending an applica- 
tion for the settlement of a bill of exceptions. 
When this bill was presented for settlement, the 
court declined to settle it on the ground that the 
defendant had, since the conviction, escaped from 
custody; had absconded, and was then at large. 
An application was made to the Supreme Court 
for a mandamus to compel the trial court to settle 
and seal the bill of exceptions. The Supreme 
Court denied the application, and the matter was 
brought on appeal before the Court of Appeals. 
This court affirmed the order of the Supreme 
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Court. The Court of Appeals held it essential to 
any step, on behalf of a person charged with 
felony after indictment found, that he should be 
in actual custody by being in jail, or construct- 
ively, by being let to bail. The court, per John- 
son, J., said: ‘*The whole theory of criminal 
proceedings is based upon the idea of the defend- 
ant being in the power and under the control of 
the court, in his person. While the Constitution 
and the statute provide him with counsel, and the 
statutes give the right of appearance by attorney 
in civil cases, they are silent in respect to the 
representation of persons charged with felony by 
means of an attorney; and in regard to those 
charged with lesser offenses, the statutes permit 
them to be tried in their absence from court only 
on the appearance of an attorney duly authorized 
for that purpose. This authority, it has been 
held, must be special, and distinctly authorize the 
proceedings. People v. Petry, 2 Hilt. 525; People 
v. Wilkes, 5 How. Pr. 105. Even in the absence 
of statutory regulations this rule has been en- 
forced in the courts of the United States. United 
States v. Mayo, 1 Curtis C. C. 433. In crimina] 
cases there is no equivalent to the technical ap- 
pearance by attorney of defendant in civil cases, 
except the being in actual or constructive custody. 
When a person charged with felony has escaped 
out of custody, ho order or judgment, if any 
should be made, can be enforced against him; and 
courts will not give their time to proceedings 
which for their effectiveness must depend upon 
the consent of the person charged with crime.” 
The opinion ends with this remark: ‘We think 
they (referring to the statutes of New York giv- 
ing to defendant a right to make a bill of excep- 
tions) do not require the courts to encourage 
escapes and facilitate the evasion of the justice of 
the State by extending to escaped convicts the 
means of reviewing their convictions."’ In Smith 
v. United States, 94 U. S. 97 (1876), the plaintiff 
in error had been convicted of some offense (the 
report does not state the offense), and had sued 
out a writ of error to the United States Supreme 
Court to have the conviction reversed. Afterward 
he escaped from custody. The cause was dock- 
eted in the Supreme Court, December 29, 1870. 
It had been continued at every term up to the 
time of the decision, for the reason that no one 
had appeared to represent the plaintiff in error. 
At the October term, 1876, the court, on motion, 
dismissed the writ for want of prosecution; but 
on motion of counsel for the plaintiff, reinstated 
it, who moved to have it set down for argument. 
The court denied the motion, and ordered that 
unless the plaintiff in error submitted himself to 
the jurisdiction of the court below on or before 
the first day of the next teim of the court, the 
cause is to be left off the docket after that time. 
The court held, in this case, that it was within its 
discretion to refuse to hear a ciiminal case in 
error, unless the convicted party suing out the 
writ is where he can be made to respond to any 
judgment it might render. It thus declared it, 
per Waite, C. J.: “In this case it is admitted 
that the piaintiff in error has escaped, and is not 





within the control of the court below, either 
actually, by being in custody, or constructively, 
by being out on bail. If we affirm the judgment, 
he is not iikely to appear to submit to his sen- 
tence; if we reverse it, and order a new trial, he 
will appear or not, as he may consider most for 
his interest. Under such circumstances, we are 
not inclined to hear and decide what may be a 
moot case.”’ 94 U.S. 97. 

In Queen v. Caudwell, 17 Q. B. 503 (November, 
1851), the defendant had been convicted of per- 
jury, and sentenced to seven years’ transportation. 
Pigott, for the defendant, was about to move for 
a new trial. It appeared that the defendant was 
absent. Lord Campbell, C. J., said: ‘The de- 
fendant must bein court.”’ Erle, J., concurred, 
and mentioned alike ruling by Lord Denman in 
acase where he (Erle) was for the defendant. 
Lord Campbell added: ‘This is peculiarly a case 
where the rule ought te be enforced, because the 
sentence has been passed on him. and is evaded 
by his absence. When he appears you may renew 
your motion.”’ He referred to Rex v. DeBaringer, 
3M. & 8.67. The motion was not heard, on the 
gronnd that the defendant was not forthcoming 
to meet his sentence. Campbell, C. J.; Patter- 
son and Erle, JJ., concurring. See, also, Queen 
v. Chichester, 17 Q. B. 514 (November 24, 1851), 
where on motion for judgment against defendant, 
who had suffered judgment to go by default on 
an indictment for nuisance, and without laches of 
the prosecution, the defendant having gone out of 
reach before he could he served with notice to ap- 
pear for judgment, the court refused to pass sen- 
tence in his absence, although it appeared that the 
removal of the nuisance, which was toa public 
navigation, was important, and that the judgment 
of the court was wanted to authorize the abating 
it. The court held that the remedy was by proc- 
ess of outlawry. 

In the case under consideration, has the defend- 
ant waived the right to have his case considered 
and determined? This was held, in so many 
words, in the case from Massachusetts (Common- 
wealth v. Andrews, supra), and the same may be 
regarded as the rule laid down and acted on in the 
Virginia cases, Sherman’s Case and Leftwich’s 
Case, supra. The determination under the facts 
here presented not to hear the cases was consid- 
ered within the discretion of the court—the dis- 
cretion to be exercised to be a judicial discretion 
within limits defined by the law. In Genet’s Case, 
supra, the right to have a bill of exceptions settled 
was held not to exist on behalf of an escaped con- 
vict. Inthe case in Maine the court refused to 
hear the argument; and in the case from New 
York (59 N. Y. 80), the right to be represented 
by counsel, guaranteed both by the Constitution 
and statutes to defendants in cases of felony, is 
held not to exist when the defendant is not actn- 
ally or constructively in custody, so that the sen- 
tence of the court can be enforced when pro- 
nounced. An exception to that rule is referred to 
in the opinion as to offenses less than felony. 

The provision of the Constitution of this State, 
both in the first Const.tuion and hat recently 
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adopted, as regards this right, is. “‘to appear and 
defend in person and with counsel.”’ ‘The former 
Constitution had appended to this provision, ‘tas 
in civil actions.*’ That is omitted in the instru- 
ment of 1879. The language is suggestive, and 
indicates that the party charged is not allowed to 
appear and defend by counsel, but with counsel— 
the person acting as counsel to be present with 
the defendant, and not without him. In these 
words it seems as if the power to appear and de- 
fend, at least in a case amounting to felony, does 
not exist in the counsel at all in the absence of 
the defendant. This view seems to be sustained 
by the statute of this State, and to be derived 
rom’a history of the law regarding counsel in 
criminal cases. 

The history of the law as regards capital cases 
Will be found in Blackstone’s Commentaries. See 
Book 4, 355, 356. This author seems to doubt 
whether it was not allowed by the ancient law of 
England, and cites the Mirror, ch. 3, §1. Ina 
note it is said that the right of counsel to plead 
for them was first denied to prisoners by a law of 
Henry I (ch. 47, 48), which is construed as an er- 
roneous interpretation of the law. However, this 
author states it asa settled rule at common law 
that no prisoner should be allowed a counsel upon 
his trial on the general issue in any capital crime, 
unless some point of law arose which was proper 
to be debated. The denial was on the ground 
that the judge was counsel for the prisoner—a 
right of but little worth when a Jeffries or Scroggs 
presided. The privilege was only accorded in the 
case of State criminals by the statute of 7 William 
IH, ch 3, Proffatt’s Jury Trial, § 205. This stat- 
ute applied to all cases of such high treason as 
worked corruption of the blood, misprision of 
treason, except treason in counterfeiting the 
King’s coin or seal; such prisoners were allowed 
to make their full defense by counsel, not exceed- 
ing two, to be named by the prisoner and appoint- 
ed by court or judge. The same indulgence was 
extended by statute (20 George III, ch. 30) to par- 
liamentary impeachments for high treason; 
‘‘which,’’ says Blackstone, ‘*were excepted in the 
former act.’’ 4 Bl. Com. 356. 

Prisoners under a capital charge, whether for 
treason or felony, upon issues which did not turn 
on the question of guilty or not guilty, but on col- 
lateral facts, always were entitled to the full as- 
sistance of counsel. Foster, 42, 232; Chitty’s 
note on page above cited from Blackstone’s Com- 
mentaries. In misdemeanors the defendant was 
always allowed counsel] as in civil actions. 4 BI. 
Com. 356. In all cases of felony defendants (by 
statutes 6 and 7 William IV, ch. 114, § 11) are al- 
lowed counsel. It will be observed from the 
above that Blackstone refers to prisoners as being 
allowed counsel to appear and defend. He no- 
where speaks of any such allowance to persons not 
in custody. How far is the right secured to the 
persons convicted or charged with public offenses 
by the statute laws of this State? See §§ 858, 859, 
987, 1093, 1095, 1254 of the Penal] Code. 

It is apparent from an examination of the above 
sections that this right is confined to persons 





charged with a public offense only when in cus- 
tody. In fact, courts have no jurisdiction over 
persons charged with crime, unless in custody, 
actual or constructive. It would be a farce to 
proceed in a criminal cause, unless the court had 
control over the person charged, so that its judg- 
ment might be made effective. It is true that an 
indictment may be found against one not in cus- 
tody, but steps are directed to be taken in such 
case to secure his person (Penal Code, §§ 945, 
979, 984); and unless an arrest is effected, the 
cause can proceed no further. The defendant is 
arraigned in person, and pleads in person 
(§ 977, Penal Code), unless in case of 
misdemeanor. Id. Every plea must be oral. 
Penal Code, § 1017. By sec. 1253 of the 
Penal Code it is provided, as to criminal causes, 
that ‘‘the judgment may be affirmed if the appel- 
lant fail to appear, but can be reversed only after 
argument, though the respondent fail to appear ;’’ 
and by sec. 1255 that “the defendant need not 
personally appear in the appellate court.” It 
may be urged that inasmuch as the defendant 
need not personally appear in the appellate court 
(§ 1255, Penal Code, ut supra), he has a right to 
appear by counsel, whether he is in custody or 
not. 

For the reasons here given, sustained by the 
cases cited, we think the defendant has no lenger 
a right to appear by counsel, when he bas escaped 
from custody, until he has returned into custedy. 
By breaking jail and escaping, he has waived the 
right to have counsel appear for him. Common- 
wealth v. Andrews, 97 Mass., ut supra. In fact,. 
his right to constitute counsel and invest him with 
authority no longer exists while his absence from: 
custody continues. 

We think it best, in view of all the cireum- 
stances, to direct that the motion to dismiss at 
once be denied; and although it is unlikely that 
he will ever surrender himself into custody, it is 
ordered that the appeal herein stand dismissed 
unless the defendant shail, before the first Mon- 
day of May, 1881, return to the custody of the- 
proper officers of the law. See the orders in 
Sherman’s Case, 14 Gratt. 677; Leftwich’s Case, 
20 Id. 716; and Smith's Case, 94 U.S. 97. 


ABSTRACTS OF RECENT DECISIONS. 
NOTES OF: RECENT DECISIONS. 

LIFE INSURANCE — WAIVER—MISSTATEMENTS IN 
APPLICATION—ERRORS OF MEDICAL EXAMINER IM- 
PUTABLE TO COMPANY—CONFIDENTIAL COMMUNI- 
CATIONS--PHYSICIAN AND PATIENT.—1. By a life 
policy the insurance company was required to pay the 
amount of insurance ‘‘in sixty days after receipt and 
acceptance of proofs of death of insured.” The 
company kept blanks for such proof, and it was cus- 
tomary to furnish them to the representatives of in- 
sured persons in case of death. The representatives 
of the insured, on the policy named, after his death 
applied to the company for blank forms of proof, and 
the company refused to furnish them on the ground: 
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that the policy was null and void, and that it refused 
to recognize any claims thereunder. Held, that the 
company waived conditions as to furnishing proofs of 
death. 2. In reply to a question in the application as 
to his occupation, insured described himself *‘as a 
**soda-water maker.’’ He was in fact a soda-water 
maker by trade, but at the time in question, he was 
only a peddler of soda water. Held, that there was 
no misrepresentation or breach of warranty. 3. In 
-connection with the application for insurance was a 
medical examiner’s certificate, which the company 
required the medical examiner to fill out. This was 
filled out by the examiner and signed by the insured, 
and contained a declaration by him that he had given 
true answers to the questions; ‘‘that they agree ex- 
actly with the foregoing,’’ etc. A question was left 
unanswered at the time insured signed, but he gave 
‘the correct answer to the medical examiner, who 
afterward inserted an incorrect one. Held, that 
the cempany, and not the insured, was responsi- 
ble for the error of the examiner, and the com- 
pany could not take advantage of such error to 
defeat the policy. Held, also, that the transaction 
between the insured and the examiner could be 
proved by parol. 4. A physician was called to attend 
the mother of insured in a professional capacity in her 
Mast illness. There was no evidence that he knew or 
visited, or saw her at any other time or in any other 
capacity. Held, that the knowledge of the cause of 
such mother’s death, acquired by the physician by ob- 
servation of her symptoms or any physical examina- 
tion to which she was subjected, was a privileged com- 
munication, and under the statute could not be dis- 
-losed by the physician. Held, also, that the death 
of the patient did not authorize a disclosure by the 
physician of such knowledge. Affirmed. New York 
Court of Appeals. Opinion by DANForTH, J.—Grat- 
tan v. Metropolitan Life Ins. Co. 21 Alb. L. J. 288. 


DEVISE OF BONDS—OVERDUE INTEREST COUPONS 
DO NOT Pass.—A testator gave to his niece specified 
vailroad bonds: Held, that interest coupons on the 
bonds, due at the time of testator’s death, did not 
pass to the niece. DaLy, C. J. (full opinion): The 
-coupons attached to the bond were due and payable 
-at the time of the death of the testator, and did not 
pass with the bond to the legatee, but form a part of 
the legatee’s estate. DeGendre v. Kent, L. R., 4 Eq. 
283-5; Wright v. Tucker, 1 Johns. & Hem. 266; 
Brundap v. Brundap, 60 N. Y. 544, 551; Lock v. Ven- 
ables, 27 Beav. 598; In re Rogers, 1 Drew. & Smale, 
-838; Paton v. Shephard, 10 Sim. 186; Earp’s Will, 1 
Parsons’ Ey. (Penn.) 453, 464-5; Spear v. Hart, 3 
Robertson, 420. *‘ Specific legacies,’* says Williams, 
**are considered as separated from the general estate, 
-and appropriated at the time of the testator’s death, 
and consequent!y, from that period, whatever pro- 
-ceeds accrue upon them, and nothing more or less. 
belongs to the legatee.’’ 2 Williams on Executors 
(4th Am. ed.), 1221. And it is equally an established 
rule that the bequest of a bond or other security does 
not pass the interest which has accrued and is payable 
-on the security, unless there is something super- 
-added to the bequest to show that such was the inten- 
tion. Roberts v. Kuffin, 2 Atk. 112; Gibbon v. Gib- 
bon, 13C. B. (4J. Scott) 217, per Maule, J.; 1 Roper 
on Legacies (2nd Am. ed.), 285; Floyd on Wills, 227- 
-8. The cases suggested—of a bond with coupons at- 
tached, given mortis causa (Walsh vy. Sexton, 55 
Barb. 251), or the bequest of a promissory note (Wil- 
alard, J. in Tifft v. Porter, 8 N. Y. 516) are not analo- 
gous. The gift mortis causa of a bond, with coupons 
-attached which were then due and payable, shows by 
the delivery of the bond wit the coupons the inten- 
ation that the donee is to have both the bond and the 











interest that is due on the coupons. But no such in- 
tent is inferable by the bequest of a bond ina will, 
where nothing is said »bout interest which is then due 
upon coupons attached to the bond, or which may 
become due at the time of the testator’s death; and 
in the case of a promissory note drawing interest, the 
interest is payable, together with the principal, when 
the note becomes due, and necessarily passes, as inci- 
dent of the note, by the transfer of a note to another, 
New York Court of Common Pleas.—McGrath v. 
Van Stavoren. 22 Alb. L. J. 271. 


MARITIME LAW—SEAMAN CAN BE REQUIRED tO 
WORK ON SUNDAY.—A seaman upon a schooner in the 
harbor of Frankfort, Michigan, where she was towed 
to receive a cargo of lumber, can not refuse to work 
on Sunday, in loading the schooner, where the tow- 
ing vessel is not able to enter the harbor by reason of 
an insufficiency of water, and is lying outside in the 
lake, awaiting the schooner, and is in a place of dan- 
ger. Where the master of the schooner was of opin- 
ion that it was vecessary, for the safety of the towing 
vessel, that the loading of the schooner (begun on 
Friday) should be completed on Sunday, and ordered 
the work to be done, it was the duty of the crews to 
obey. In this case: Held, that a seaman refusing 
to work on Sunday was rightfully expelled from the 
schooner, and forfeited his wages for his disobedi- 
ence. The Richard Matt, 1 Biss. 440. United States 
District Court, Eastern District of Pennsylvania. 
Opinion by ACHESON, J.—Smithv. The J. C. King. 


TRESPASS—OCCUPYING HOUSE AS SCHOOL- HOUSE 
WITHOUT CONSENT OF OWNER—LIABILITY FOR AC- 
CIDENTAL FIRE. —1. An entry by a teacher and 
children into a house without the consent of the own- 
er, isa trespass. 2. One who advises or counsels the 
unauthorized use of a house is a co-trespasser, and 
is therefore liable as a trespasser, either jointly or 
severally. The good faith of such adviser can not 
protect him against the legal right of the owner to 
compensation for damages. The fact that a person 
occupied the house in part, and rightfully, to store 
corn in, did not confer on him a right to advise its use 
also as a school-house. 3. The house’ in question be- 
ing destroyed by fire during its occupancy as a school- 
house aforesaid, the parties and the adviser are liable 
for the injury, and it is no excuse thatthe fire did 
not result from any negligence, but merely from a 
defective flue. The fire being caused in consequence 
of the trespassers being there without right, the 
owner is entitled to recover for the resulting damage. 
Reversed. Court of Appeals of Kentucky. Opinion 
by CoFER, C. J.—Brown v. Lewis. 1 Kent. L. J. 258. 


UNLOADING VESSEL—RISKS—CUSTOM OF PORT.— 
1. Under a charter party providing “ for prompt 
loading without loss of time, weather permitting, 
and customary lay days for discharging,’ ’the owner 
of the vessel takes the risk of the weather being suit- 
able for unloading the cargo; and the charterer takes 
the risk of being able to provide the proper transpor- 
tation from the ship’s side. 2. Suitableness of 
weather for discharging the cargo of each vessel, un- 
der such a charter party, will depend upon tke cus- 
tom of the port of discharge. 3. Under such a 
charter party the owner of the cargo is bound by the 
customs of the port of discharge. A custom of the 
port of Baltimore, of consignees, to refuse to receive 
brimstone in windy weather is a good custom, but 
must be reasonably construed and enforced. Libel 
dismissed. United States District Court, District of 
Maryland. Opinion by Morris, J.—Bertollati v. A 
Cargo of Brimstone. 24 Balt. Undr. 160. 
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SUPREME JUDICIAL COURT OF MASSA- 
CHUSETTS. 


September, 1880. 


EQuiry — MORTGAGE — INDORSEMENT OF Pay- 
MENT.—The substantial obligations in a ‘bill in equity 
were that the plaintiff, in 1874, mortgaged her real es- 
tate to one Palmer, and as additional security ob- 
tained a policy of insurance against fire, payable to 
the mortgagee in case of loss. In 1876, she gave a 
second mortgage to one Eames, and in June, 1877, 
conveyed the estate in fee to one Jones, who assumed 
and agreed to pay the two mortgages. Jones afterwards 
conveyed the same to one William D. Hayden, who, 
as part of the consideration, also assumed and agreed 
to pay both mortgages. Palmer, on receiving the 
amount of his note and mortgage, assigned the same, 
when overdue, to a bank to hold as collateral security 
for the joint note of William D. and one Joseph O. 
Hayden to the bank, upon the payment of which the 
mortgage was assigned by the bank to Joseph O. 
Hayden. The building insured was destroyed by fire 
in 1877, and in March, 1878, the Haydens received a 
sum in settlement of the loss. Joseph O. Hayden 
then assigned the note and mortgage to one Burrows 
in July, 1878, after the plaintiff was entitled to have 
the insurance money indorsed on the note. The 
estate was not sufficient for the payment of the mort- 
gages unless the money so received was applied in 
payment. The prayer was that the defendants might 
be ordered to indorse the insurance money upon the 
note secured by the first mortgage, and to cancel the 
mortgage to that extent, and for general relief. On 
demurrer, it was held that these allegations failed to 
bring the case within any known head of equity juris- 
diction. Upon all the allegations it does not appear 
that the plaintiff has suffered, or is likely to suffer, 
any loss by the failure or refusal of Hayden to apply 
the insurance money in payment of the first note and 
mortgage. Opinion by COLT, J.—Stevens v. Hayden. 

TRADE-MARK — INFRINGEMENT—SIMILARITY.—In 
a suit in equity to restrain the defendants from using 
the plaintiff’s trade-mark and for compensation, the 
alleged trade-mark of the plainfiff consisted of the 
figure of an eagle, surmounting a wreath formed of the 
branches of the cotton plant; the wreath inclosing the 
words ‘‘Lawrence Manufacturing Company’’ printed 
in a circle, having underneath it the word ‘‘trade- 
mark,” and ,below all the figures *‘523,’’ printed in 
large hollow black numerals. This device had been 
stamped for many years on hosiery of a certain grade, 
and was known and recognized as indicating that the 
goods so marked were of the plaintiffs’ manufacture. 
Before this the plaintiffs had used an eagle and scroll 
in combination with other numerals as a trade-mark, 
upon the same grade of hosiery; and the wreath and 
eagle of the present device without the numerals 523, 
or any other numerals, had been previously used on 
other grades of their goods. The stamp adopted by 
the defendants in alleged imitation of the plaintiffs’ 
stamp, consisted of an eagle surmounting a double 
circle or garter, on which are printed the words ‘‘ex- 
tra finish iron frame,’”’and beneath which are the figures 
**523” printed in large hollow black numerals of the 
size and description used by the plaintiffs, and occu- 
pying the same position with reference to other parts 
of the device. The presiding justice found that this 
stamp was placed by the defendants upon hosiery 
goods made by them for the purpose of imitating the 
plaintiffs’ stamps, and in order that such goods 
might be supposed to be of the plaintiff’s man- 
ufacture, and also found that the plaintiffs’ cus- 
tomers had been misled and deceived thereby. 
The eagle and garter were used by the defend- 


ants before the plaintiffs’ trade-mark was adopt- 


| ed, and the plaintiffs at the argument therefore made 








no claim to the exclusive use of them when not com- 
bined with the numerals ‘*523.”” The presiding jus- 
tice further found that the plaintiffs adopted and used 
the numerals ‘* 523” as part of their trade-mark. 
Held, that it was enough to constitute an infringe- 
ment that such a similitude exists as would lead an 
ordinary purchaser to suppose that he was buying the 


genuine article and not an imitation; McLean y. 
Fleming, 96 U. 8S. 245; Gorham Co. v. White, 14 


Wall. 511; Metzler v. Wood, L. R.8 Ch. Div. 606; 
that the numerals constituted one of the most prom- 
inent features in the plaiutiffs’ design. and when used 
in connection with the rest of the defendants’ mark 
were calculated to aid in deceiving the public; and 
that there must be a decree for the plaintiffs. Opinion 
by CoLr, J.—Lawrence Manufacturing Co. v. Lowell 
Hosiery Mills. 

LIFE INSURANCE — CONDITION — PAYMENT BY 
STRANGER.—A policy of insurance upon the life of 
H expressly stipulated that it ‘*shall not take effect 
until the advance premium thereon shall have been 
paid, during the lifetime of the person whose life is 
thereby insured.’’ At the trial of an action thereon, 
it appeared that in February, 1878, said H made ap- 
plication for insurance in the defendant company, 
and that in the early part of May following, said pol- 
icy was left at his place of business by an agent of the 
company, who, by letter, requested payment of the 
premium, ‘‘if the policy was correct and satisfac- 
tory.’’ This request was repeated by letter May 21, 
addressed to H, who was then at home, having ar- 
rived there in ill health on the 18th of the same 
month. He died of this illness May 27. The let- 
ter of the 21st was opened by his sister, who, without 
communication with, or direction from him, caused’ 
the advanced premium to be paid to the company. 
H died without knowledge of the payment. Held, 
that no contract of insurance existed between the 
parties at the time of H’s death. The possession of 
the policy without a waiver on the part of the com- 
pany of the condition upon the performance of which 
it was to take effect, does not, on the facts disclosed, 
show a delivery of it in completion of the contract, or 
furnish any evidence that the minds of the parties 
had met. The payment, made by a stranger, would 
not bind H or the company. Opinion by Corr,,. 
J.— Whiting v. Massachusetts Mut. Life Ins. Co. 


SUPREME COURT OF PENNSYLVANIA. 
June- October, 1880. 


INJUNCTION — POWDER MAGAZINE — LANDLORD 
AND TENANT.—When a storehouse for explosive ma- 
terials is erected, and the court is satistied that such 
buildings have not been multiplied beyond the business 
requirements of the neighborhood, and that the one 
in question is well built and situated in a tolerably 
isolated position, so as to endanger as few persons and 
as little property as possible, and yet be reasonably 
accessible as a point of supply and distribution, an in- 
junction will not be issued against its maintenance, 
Wier’s Appeal, 74 Pa. St. 230, distinguished. [f a 
tenant holds his lease at will or by the month, and his 
landlord grants that a lawful and necessary, yet offens- 
ive or dangerous factory or magazine may be erected, 
the tenant has not a right of action for its prevention. 
Reversed. Opinion by TkRUNKEY, J.—Dilworth’s Ap- 
peal, 9W.N, 133. 
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SURVIVAL OF ACTIONS—CONSTRUCTION OF CON- 
STITUTION.—The provisions of the Constitution of 
1874, declaring that in cases of death resulting from 
injuries ‘‘the right of action shall survive, and the 
general assembly shall prescribe for whose benefit 
such actions shall be prosecuted,’’ does not, in the 
absence of legislative enactment, give a right of action 
to the personal representatives of the deceased. The 
act of April 26, 1855, prescribing the persons for whose 
benefit such actions shall be prosecuted, is still the 
daw. No other persons have been clothed with the 
right, and hence no other persons can sustain such 
actions. Affirmed. Opinion by GREEN, J.—Brooks 
#. Danville. 11 Pitts. L. J. 71. 


NUISANCE—LIABILITY OF RAILROAD FOR NUI 
SANCE CAUSED BY TRACKS CROSSING TURNPIKE 
RoaD IN Aa MANNER TO OBSTRUCT TRAVEL.—1. 
While the mere construction of a railroad track across 
a public highway, in pursuance of law, is no nui- 
sance, it must be constructed in such a manner as not 
to impede travel. 2. Indictment for maintaining a 
muisance lies against a railroad company where the 
track crossing is such as to cause a dangerous obstruc- 
tion to travel. 3. The fact thatthe crossing has ex- 
isted in its present condition for twenty-four years is 
no answer to an indictment fer maintaining a nuisance, 
as the statute of limitations runs not against the 
Commonwealth. 4. A turnpike road, constructed by 
aturnpike corporation, on which tolls are collected, 
is a ‘‘public highway’’ in so far that an indictment 
will lie against one obstructing it, as for a public 
nuisance. Affirmed. Opinion by MERCUR, J.—North- 
ern Cent. R. Co. v. Com. 9 W. N. 129. 


BAILMENT — SALE ON CONDITION — BONA FIDE 
PuRCHASER.—1. A bailment of lending or hiring is 
not within the rule requiring possession to accompany 
ownership in chattels. 2. A delivery of chattels toa 
vendee with the price thereof charged to him on the 
books of the vendors, under an agreement that the 
said price should be paid in certain instalments, and 
that until paid for the goods shall remain the property 
of the vendors subject to their removal, is not a bail - 
ment but a present sale; anda bona fide purchaser 
for value, without notice, from said vendee, takes 
title to the goods as against the original venders. 
Enlow v. Klein, 79 Pa. St. 488, distinguished. 
Reversed. Opinion by Paxson, J.—Stadiéfeld v. 
Huntsman, 37 Leg. Int. 413. 

SuIT BY HUSBAND AND WIFE—SET-OFF OF Hus- 
BAND’s DeBT.—A executed a note to B and wife as 
joint payees. Ina suit brought in their joint names 
he offered as a set-off a debt due by the husband, 
which offer was rejected. Held, not to have been er- 
ror. As a general rule, set-off is admissible only 
where it is in the same right and: between the same 
parties. Milliken & Co. v. Gardner, 37 Pa. St. 456. 
To this rule there are some exceptions. Among them 
may be stated where suit is brought by a surviving 
partner, a set-off against the late firmis allowable. So 
those sued jointly may set-off a debt due by the plaint- 
iff to one of them. Childertson vy. Hammon, 9 8S. & 
R. 68. This may be done unless there be some, su- 
perior equity in the third person. Stewart v. Coul- 
ter, 12 8. & R., 252. But a defendant can not set-off a 
debt due him by one of several plaintiffs. 1 Parsons 
on Contracts, 739; Henderson vy. Lewis, 9 8. & R. 
379; Watson v. Hensel. 7 Watts, 344; Archer v. 
Dunn, 2 W. & 8. 361; Norcross v. Benton, 38 Pa. St. 
217. The fact that the defendants in error are husband 
and wife does not change the rule. She may hold, use 
and enjoy, her separate property to the exclusion of 
ber husband, and ofall other persons. The note was 


made to the defendants in error as joint payees. It 





did not rest on an agreement between them. The 
plaintiff in error agreed to so pay it to them, jointly. 
No other creditor of the husband complained of the 
maker having so agreed. Fe does not offer to prove 
any fact showing that he was induced through fraud 
or deceit to so make the note. He is in no position to 
gainsay the validity of his agreement. His subsequent 
disappointment and expectations in no manner relieve 
him from it, and can not defeat her vested rights. 
Judgment affirmed. Opinion by MERCUR, J.—Bentz 
v. Bentz. 


SUPREME COURT OF KANSAS. 
October, 1880. 


EVIDENCE—OPINION AS TO VALUE OF SERVICES OF 
ATTORNEY —STOCK LAW— NEGLIGENCE—DAMAGES. 
—l. On the trial of an action under the stock law of 
1874, the opinion of a witness as to the value of the 
services rendered by the plaintiff’s attorney in prose- 
cuting the case is competent, if such opinion is found- 
ed upon the character of the case set out in the bill of 
particulars filed in the action, or upon a hypothetical 
case put to the witness corresponding with the real 
case. Held, further, not error for the witness to give 
his opinion of the value of such services when a par- 
ticular railroad company is singled out, if he shows 
himself acquainted with the value. 2. Inan action 
for the recovery of damages for the killing of a cow 
under the stock law of 1874, the plaintiff is entitled to 
recover the market value of the animal. The jury in 
estimating the value may consider all the qualities of 
the animal which affect her market value, and are net 
limited in their inquiry to the value of the cow for 
beef or milking purposes. 3. Where the findings 
show that an animal was injured on a railroad traek 
through the failure of the company to fence the track 
and the negligence of the company in running and op- 
erating the cars on its road, attorneys’ fees are recov- 
erable under the statute of 1874. Affirmed. Opinion 
by Horton, C.J. All the justices concurring.—Cen- 
tral Branch, etc. R. Co. v. Nichols. 


MORTGAGE--ERRONEOUS DESCRIPTION.—C and H 
mortgaged a certain mare to A, describing her as fol- 
lows: ‘*One bay mare, one hind foot white, and 
white spot in face. branded G, seventeen hands high, 
five years old,’’ and being in the possession of the 
mortgagors, in Clay County, Kansas. This descrip- 
tion was correct in every particular, except that the 
brand was J (though very indistinct and scarcely dis- 
cernible), and the mare was not seventeen hands 
high, and possibly only fifteen and three-quarters 
hands high. So far as was shown, the erroneous part 
of said description did not apply to any other animal, 
nor did the correct part thereof apply to any other 
animal; and taking the whole description together, it 
did not apply to any other animal. Held, that as the 
description applied tothe mare in controversy in so 
many particulars, and not applying to any other ani- 
mal, the description is not void, and although par- 
tially untrue it does not'render the mortgage void in 
any respect. Affirmed. Opinion by VALENTINE, J. 
All the justices concurring.—King v. Aultman. 


INTOXICATING LIQUOR—SALE—NOTICE—CONDUCT 
OF TRIAL.—1. A conviction for unlawfully giving or 
selling intoxicating liquor to a person in the habit of 
being intoxicated, can not be sustained, unless the 
proof shows that the notice, required to be given by 
section 6 of the dram-shop act, informed the defend- 
ant that the party to whom he is charged with fur- 
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nishing liquor is in the habit of being intoxicated. 
2. It isthe duty of the district courts to interfere of 
their own motion in all cases where counsel in argu- 
ment in jury trials, state pertinent facts not before 
the jury, or use vituperation and abuse, predicated 
upon alleged facts not in evidence, calculated to create 
prejudice against a prisoner. Reversed. Opinion by 
HoRTON, C. J. All the justices concurring.— State 
v. Gutekunst. 





SUPREME COURT OF ILLINOIS. 
September, 1880. 


PARTNERSHIP—EFFECT OF DEATH OF ONE PART- 
NER— POWER AND DUTY OF SURVIVING PARTNER. 
—1. Where one partner in two firms dies, that term- 
inates the existence of both firms, and the surviving 
partners of neither firm have any power to continue 
the business of the partnership, but they are required 
by law to wind up and close the same, and, after pay- 
ing the partnership debts, to distribute the assets 
among the surviving members and the representatives 
of the deceased partner. 2. The death of one partner 
not only terminates the partnership, but also all un- 
executed portions of the partnership agreement, and 
the survivors have no authority to proceed to carry 
them out and execute their provisions, and conse- 
quently they can not lawfully execute any verbal 
agreement among the members relating entirely to 
the partnership business which is dependent on the 
continuance of the firm. 3. So where A and B were 
partners as lumber merchants in the City of Chi- 
cago, and A, B and C were partners in the manufact- 
ure of lumber in the State of Michigan, and an 
agreement was entered into between the two firms 
that the latter firm was to buy logs, and manufacture 
lumber and ship the same to the lumber yard of the 
former, to be by them sold, they guaranteeing to A, 
B and C the cargo price of the lumber, and the prof- 
its on the sales to be equally divided between the two 
firms, and A died, it was held that this verbal agree- 
ment was terminated, and thatif B, the surviving 
partner of the Chicago firm, received any further 
shipments of lumber under such agreement, or pur- 
chased other lumber, after A’s death, which was lost 
by fire, A’s estate was not chargeable with any part 
of the loss. 4. If a surviving partner is required to 
execute contracts entered into by the firm before the 
death of a member thereof, it is only so as to contracts 
entered into with persons not members of the firm, 
and not in respect to contracts made between the sev- 
eral members of the firm as to the mode of conduct- 
ing the partnership business. 5. While it may be 
conceded that a surviving partner in a mercantile busi- 
ness may make small purchases of some articles of 
the stock to render it more salable, and to enable 
him to close it out, he has no power to make large 
purchases intended to continue the business. But a 
surviving partner in the lumber business has no right 
to purchase a cargo of lumber, and charge the estate 
of the deceased partner with any part of the loss 
caused by its destruction by tire. 6. Where one part- 
ner of a firm engaged in the purchase and sale of 
lumber, dies ata dull season for making sales, the 
survivor will have the right to delay a reasonable 
time in making sale ef the lumber on hand. He will 
not be bound to force it on the market when there is 
but little demand for it, and thus sacrifice the prop- 
erty; and if an accidental loss of the stock occurs by 
fire during such reasonable delay, the estate of the 








deceased partner must bear its share of such loss. 7. 
Where a surviving partner did not intend to continue 
the firm business in the sense condemned by law, but 
did, under a mistaken idea that he was bound to com- 
plete a verbal agreement with another firm of which 
the survivor and the deceased partner, with another, 
were members, continue to receive lumber, such sur- 
viving partner ought not to be charged as with a con- 
version of the whole of the partnership property, 
unless the business was in fact so transacted by him 
as to inseparably commingle the property proper of 
the late firm with that which was put into the busi- 
ness after his partner’s death, from purchases, etc., 
80 that one can not be distinguished from the other. 
If the property was so intermingled, he will be liable 
to be treated as having converted the assets of 
the firm to his own use, and should be held to account 
for the deceased partner’s net interest in the partner- 
ship assets at the time of his death, and will be 
chargeable with interest thereon. Reversed. Opin- 
ion by WALKER, J.— Oliver v. Forrester. 


1. CHATTEL MORTGAGE — RIGHT OF MORTGAGEE 
TO TAKE POSSESSION UNDER INSECURITY CLAUSE. 
—Under a clause in a chattel mortgage, that if the 
mortgagee shall, at any time before the debt becomes 
due, ‘‘feel himself unsafe or insecure,” he shall have 
the right to take possession of the mortgaged prop- 
erty. the mortgagee has the right to judge of the 
crisis for himself, subject only to the limitation that 
his judgment of insecurity must be exercised in good 
faith upon reasonable grounds or probable cause. 2. 
This rule does not require that there should be actual 
danger, or that the proof should furnish the court at 
the time of the trial with reasonable ground to decide 
that there was actual danger; but it will be sufficient 
if at the trial it appears that at the time of the tak- 
ing of possession there was apparent danger—such 
that a reasonable man might in good faith act upon 
it; or, in other words, there should be reasonabie 


.grounds to believe there was danger, or that the mort- 


gagee did not act without probable cause. 3. The 
feeling of insecurity mentioned in a chattel mortgage, 
as giving the right to take possession of the mortgaged 
property before the maturity of the debt, has refer- 
ence to such feeiing as is produced by some future 
cause, or some cause not in being when the mortgage 
was executed. It is not sufficient that it arises from a 
question of law as to the validity of the mortgage as 
against third persons, as where it is taken upon crops 
not in esse at the time of its execution. Opinion by 
DICKEY, J.—Ray v. Goings. 


ASSIGNMENT OF INSURANCE IN LIFE POLICY.—1l. 
Where a party holding a policy in an association which 
entitled him in case of personal injury to certain ben- 
efits, and the sum of $2,500 on his death, on payment of 
all assessments against him, and he being absent from 
home and indebted for assessments which he was un- 
able to pay, sent his wife a writing that he made his 
life policy read for her benefit in case of his death, 
and for her special benefit and all that might be de- 
rived therefrom, and also wrote to her of his inabiiity 
to pay his dues, and that ‘‘this makes the policy 
yours, if you will keep it up,’’ and she paid the as- 
sessments accordingly: Held, that this in connection 
with the wife’s act, amounted to an equitable assign - 
ment of the sum payable by the policy on his death, 
but not of the sum payable for personal injury, and 
that on his death she was entitled to receive the sum 
due on the policy. 2. Where neither the wife nor the 
children of an assured have any interest, conditional 
or otherwise, in an insurance of the party’s life so 
long as he lives, but the contract is between the 
assured and the insurers, the insured may make an 
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equitable assignment of the same. Reversed. Opin- 
ion by DickryY, J.—Swift v. Railway Pass. Ass. Co. 
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SUPREME COURT OF IOWA. 
October, 1880. 


MUNICIPAL CORPORATIONS— POWER TO PUNISH 
KEEPING HOUSES OF ILL-FAME.—1. Section 456 of 
the Code giving cities power to ‘‘suppress and re- 
strain’’ disorderly houses and houses of ill-fame, does 
not confer power to pass an ordinance punishing the 
keeping of a house of ill-fame, or the leasing of prem- 
ises for that purpose. It is insisted that the punish- 
ment of the offense of keeping such houses will lead 
to suppress and restrain them, and the power to pun- 
ish the offense is, therefore, incidentally conferred. 
But this court has held that the authority conferred 
upon acity to suppress gambling did not authorize 
the punishment of keeping devices for gambling. City 
of Mount Pleasant v. Breeze, 11 Iowa, 399. It was 
held that the authority was to suppress, not punish 
gambling, and it must be exercised in such a way that 
the suppression will be the direct, not incidental, re- 
sult of the application of the provisions of the ordi- 
nance. The decision is not without grave objections 
to the reasons upon which it is based; but it has been 
accepted without question or challenge for more than 
nineteen years. We ought not at this late day to dis- 
turb it. It may well be remarked that the power con- 
ferred may be exercised by ordinance, which shall 
provide for the direct suppression of houses of ill- 
fame. In attaining that end, the ordinance may 
provide for closing the houses, removing the inmates 
and other like proceedings. The keepers of such 
houses may be made liable for the costs in the pro- 
ceedings, and for fines for refusing assistance to the 
officers and obedience to their lawful requirements. 
2. A power to pass ordinances to ‘‘improve the 
morals and order’’ of the people, does not authorize 
an ordinance to ‘*punish’’ the offense of keeping such 
houses. Whether the Legislature can constitutionally 
confer power upon cities to punish acts made crimes 
by the laws of the State, undecided. Affirmed. Opin- 
ion by BECK, J.—City of Chariton v. Barker. 

SALE — DELIVERY BY RAILROAD COMPANY. — A 
agreed to ship to B from Portlandville. Iowa, a ear of 
wheat to be billed to Cairo, Ill., to be milled by B in 
transit at Council Hill, Ill.; that B was to take the 
wheat from the car at Council Hill, take the same to 
his mill, weigh it and pay for as much as there was of 
it. The car containing the wheat arrived at Council 
Hill on the morning of July 11, and was run on a side 
track, notice of its arrival being mailed by the road 
and received by B on the 12th. On the night of July 
11, the car containing the wheat was washed from the 
side track by an unusual and extraordinary flow of 
water, and the wheat was lost. Held, that the de- 
livery was complete, and the loss must fall upon B. 
When the wheat arrived at Council Hill, the contract 
on plaintiff's part was completed. The defendant 
should have been there to receive it. This duty neces- 
sarily followed. Not being there, the railroad com- 
pany became his agent, because the plaintiff had done 
all he agreed to do. This being so, the plaintiff is not 
responsible for what was done by the defendant's 
agent. It is, therefore, immaterial whether the car 
was placed at a proper and convenient place for un- 
loading or nct. But itis urged the defendant was vot 
to pay for the wheat until it had been weighed on the 
defendant’s scales, which were ten miles distant from 
the place of delivery. Suppose the defendant had 





taken the wheat into his custody by placing it in 
wagons, for the purpose of transporting it to his mill 
and scales, and it had been destroyed without his fault 
or negligence before reaching there, upon whom 
should the loss fall? Most clearly upon the defendant. 
Therefore, the weighing is nota pivotal matter. It 
was to be done by the defendant after he received it 
into his actual custody, and after it had been deliy- 
ered at the place fixed by the contract. Reversed. 
Opinion by SEEVERS, J.—Sedgwick v. Cottingham. 

WILL— WHERE HuUSBAND A LEGATEF, WIFE A 
COMPETENT WITNESS TO EXECUTION.—That a hus- 
band is a legatee under a will does not disqualify his 
wife from being a competent witness to its execution. 
By sec. 3636 of the Code it is provided that ‘‘every 
human being of sufficient capacity to understand the 
obligation of an oath is a competent witness in all cas- 
es, both civil and criminal, except as herein otherwise 
declared.’’ A married woman, then, is a competent 
subscribing witness toa will. She is not within any 
of the exceptions contained in the Code. If it be said 
that she is not competent to establish that part of the 
will which makes her husband a legatee, the answer 
is by sec. 3641: ‘*The husband or wife are, in all civil 
and criminal cases, competent witnesses for each oth- 
er.’’ Is the wife a disinterested witness? No person 
offered as a witness is incompetent by reason of his 
interest in the event of the action or proceedings, ex- 
cept in certain cases. Code, sec. 3638. This section 
is qualified by section 2327, which requires that a leg- 
atee or a devisee, who is a subscribing witness to a 
will, can derive no benefit therefrom unless there be 
two disinterested and competent subscribing witness- 
es. Our statute nowhere defines the interest which 
disqualifies a witness. Tested by the common law 
rule the wife was a disinterested witness. She had no. 
present, certain, and vested interest in the legacy giv- 
ento her husband. It was remote and contingent. 
Reversed. Opinion by RoTHrROCcK, J.—Hawkins v. 
Hawkins. 


QUERIES AND ANSWERS. 





|*4* The attention of subscribers is directed to this depart- 
ment, as a means of mutual benefit. Answers to queries wilt 
be thankfully received, and due credit given whenever request - 
ed. The queries must be brief; long statements of facts of 
particular cases must, for want of space, be invariably reject- 
ed. A y ¢c ications are not requested. } 





QUERIES. 

45. Will yon please inform me the meaning of the 
words ‘‘Cy pres.” I understand the doctrine of “C 
pres,” —that is, the legal intent of the words, but can not 
find their literal meaning. LAW STUDENT. 

Alton, Ill. 

{In Norman French cy is the adverb “as,” and pres 
the preposition “near.” In modern French cy has become 
que, while pres remains as formerly, As “Law Student” 
understands the legal meaning of the phrase, he will see 
that the words “as near” describe the doctrine with ad- 
mirable brevity.—EbD. CENT. L. J.} 





ANSWERS. 

38. [11 Cent. L. J. 218.] Yes, such is the effect of recent 
adjudications. And not only so, but will charge im- 
provements mude and taxes paid upon the land, and 
will not allow a recovery until the same shal] have been 
paid. Hatcher v. Briggs,6 Oregon, 31; 66 Mo. 6:8; 45. 
Texas 523; 53 Ga. 209; 15 Am. Dec. 347, and note. 

R. 8S. STRAHAN,. 
Albany, Oregon. 
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CURRENT TOPICS. 





——The correct theory of punishment has been dis- 
covered at last, and Professor Piazzi Smith hastens 
to unfold it to an anxious public. This gentleman, 
disturbed at the present condition of affairs under 
which ‘‘an honest, industrious community are taxed 
almost beyond endurance to support expensive law- 
courts, police-officers, prisons, gaolers, and finally to 
pay for the clothing and food of the able-bedied pris- 
oner,’’ asks: ‘‘Is there any other mode of punishing 
such offenses proportionately to their supposed wick- 
edness, with due care to the health of the culprits and 
with any decided improvement as to public econ- 
omy???’ And he replies: ‘‘Certainly there is. Dr. 
Tanner’s mode of fasting furnishes us with the iden- 
tical arm which the law has so long been in want of, 
prompt, salubrious and mentally improving —viz.: 
starvation from everything but cold water, for a 
period of one, two, or any number of days under 
forty. The thing can be put in foree instantly and 
everywhere, and then behold the result! The present 
continually increasing expense of prisons to the com- 
munity would be cut down to generally three days, in 
place of three years; while the hitherto too well-fed 
vagabonds would be returned to society in a purer 
state of physical constitution, and witha lively pre- 
sentiment, enforced by nature herself, that they must 
work honestly in future if they would eat.’’ This 
method would certainly be effectual, as the criminal 
in most cases, after undergoing its treatment, would 
be in a poor condition for prosecuting his crimes in 
future. But it lacks originality, because it is capital 
punishment in disguise ; for while Dr. Tanner’s feat has 
demonstrated that he is able to exist forty days with- 
out food, it has not proved that any considerable por- 
tion of the world could fast even a calendar month and 
be alive at its close. 


A recent case of interest to the criminal lawyer is 
Higler v. People, decided by the Supreme Court of 
Michigan on the 6th inst., in which it was held that 
falsely representing one’s self as a storekeeper might 
be a * ‘false pretense,’’ within the meaning of the 
statute of that State, in regard to obtaining money 
and goods under false pretenses. “It is said,’’ re- 
marked Cooley, J., who delivered the opinion of the 
court, ‘‘that the pretense, to be within the statute, 
must be one calculated to deceive a man of ordinary 
prudence; and that ifit be a false representation of 
facts, these facts must be such as were calculated to 
influence a person of common caution to part with 
that which was obtained. Is the false representation 
that one is a store-keeper a pretense of this sort? 
It may be true, and yet the man be utterly without 
responsibility and without character; and in that case 
the fact of the business would offer no security that a 
loan made in reliance upon it would be repaid. The 
term is indefinite; it may mean a wholesale merchant, 
or a petty dealer in toys or candies; it may imply a 
principal, or an agent or servant; it may be applied 
to one notoriously without capital, and who lives by 
his wits rather than by legitimate trades; in short, 
disconnected from all else, it can never indicate that 
the person who bears the designation is one who can 
safely be trusted with aloan. All this is true; and if 
the reliance inaccommodating another person with a 
loan were pecuniary means or responsibility, it might 
be very conclusive. But, notoriously, the fact is oth- 
erwise. Men are trusted in large amounts every day, 
who have no pecuniary responsibility. and are known 





to have none. Sometimes the reliance for repay- 
ment will be a supposed business ability; some- 
times on business that would be injured by the exist- 
ence of overdue debts; but most often, perhaps, a 
reputation for integrity. And if in any case the ex- 
istence of any particular fact would be likely to beget 
confidence, there is no reason why a false assertion of 
its existence should not be a eriminal pretense, as 
much as would be a false assertion of pecuniary re- 
sponsibility, provided it is equally relied upon, and 
equally effectual to accomplish the fraud designed. 
Pecuniary responsibility is no more a necessary at- 
tendant upon a commission in the army than upon the 
keeping of a store; but the false assertion that one 
helds such a commission has been held a false pre- 
tense. Reg. v. Hamilton, 1 Cox, C. C. 244; s. ¢. on 
appeal, 9 Q. B. 271; Thomas v. People, 34 N. Y. 
351. So the pretense that one is buying horses as a 
gentleman’s servant may be a criminal false pre- 
tense, though the fact of service by itself would not 
be likely to inspire confidence, except in connection 
with the further fact, expressed or understood, that 
the master was to pay the purchase price. Reg. v. 
Dale, 7 C. & P. 352. Now, it is unquestionable that 
the fact that one is a store-keeper is one which 
would be likely to give a degree of contidence 
and credit. There is an implication, if not of solv- 
ency, at least of the possession of considerable money, 
in the very idea that one is keeping a store. With no 
knowledge of his responsibility, one would sooner 
trust him for small sums than if he had no business, 
or if his business were unknown. A store-keeper is 
not expected to refuse payment of small debts, 
whether payment can or can not be enforced. It is 
inconsistent with business prosperity that he should 
do so, and, prima facie, he will have in his hands the 
means whereby such debts may be paid; and if such a 
person, when away from home, had occasion to bor- 
row a few dollars for expenses, a lender would trust, 
not to his responsibility, but to his honor, for repay- 
ment, and would probably ask no questions further 
after learning what was his business. But the ques- 
tion of the inability of pretense is one rather of fact 
than of law. If it was false, and had a tendency to 
deceive, and did actually deceive and accomplish the 
intended fraud, the case is within the statute.” 
Campbell, J., dissented from this view of the 
question. 


Another decision of interest to the inventors as well 
as the promoters of the telephone was rendered in the 
Cireuit Court of this city during the present month, 
in the case of State,ex rel. American Union Telegraph 
Co. v. Bell Telephone Company. When this suit, 
a petition on the part of the telegraph company fora 
mandamus to compel the defendant to place a tele- 
phone in its office, was before the same court for the 
first time some months ago, the court refused to quash 
the alternative writ, holding that the telephone com- 
pany was under the obligations of a common earrier, 
to treat all persons without unjust discrimination. 10 
Cent. L. J. 487. On the present hearing the respond- 
ent filed its return alleging that it bad acquired the 
right to use the telephone under a license granted by 
the American Telephone Company, the owner of the 
patent, by whose terms it was provided, (1) that the 
respondent’s patrons should not use the telephone for 
**transmitting messages for which any toll is paid to 
any jone but the respondent, nor for transmitting 
market quotations, or news for sale or publication ;’’ 
(2) that the respondent should not connect any of its 
offices with any telegraph company’s office or line, and 
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that no telegraph company should be allowed to be- 
come a subscriber. The court (Thayer, J.) ruled that 
the second clause, if enforced as valid, would compel 
the respondent to discriminate against a class of indi- 
viduals or corporations; to withhold facilities for the 
transaction of business from one class of citizens 
which it accords to others. This was contrary to law 
and public policy. A public servant, as the respond- 
ent company is, cannot avoid the performance of 
any part of the dnty it owes to the entire public, 
by any contract obligation which it may enter into, 
even with the patentee of aninvention. If this were 
not so, such corporations might readily avoid the per- 
formance of any public duty that became inconvenient 
or burdensome, and it wouil become possible to dis- 
cciminate at pleasure, eitLer agaii st individuals or clas:- 
es. This conclusion did not deprive an inventor of any of 
the privileges intended to be secured to him by letters 
patent. He may grant an exciusive or a restricted 
license. But such conditions which it may contain 


will be inoperative, if they go beyond the limit of the | 


governmental grant and seek to compel the licensee to 
disregard a public duty. In regard to the argument 
made by the respondent’s counsel that the relator 
proposed to use the telephone in a manner not al- 
lowed by the first condition, the court said that the 
question of what use the relator contemplated to 
make of the instrument, was not material at this 
time. Doubtless that condition, affecting as it does 
all classes of citizens and discriminating between 
none, is valid. If the relator shall make the pro- 
hibited use of the instrument, the right may be de- 
termined when that takes place. It may use the tel- 
ephone for the same purpose at least that other sub- 
scribers are now using it; and if the instrument may 
lawfully be used by the relator for any purpose, it is 
entitled to the writ, whether such use be valuable or 
otherwise. The court, therefore, awarded a peremp- 
tory writ of mandamus, compelling the respondent to 
place a telephone in the relator’s office, on the same 
terms that it supplies instruments to other sub- 
scribers. 





NOTES. 





—tThe case of Queen v. Castro, 11 Cent. L. J., 291, 
is to be taken to the House of Lords. Apropos of this 
extraordinary litigation, an English correspondent 
writes: **1t would be curious to know who it is that 
is finding the funds in the Tichborne Case now. One 
thing is certain, that money is being provided, for I 
am assured on the very best authority that Mr. Benja- 
min, Q. C., will again be retained for the appeal to 
the House of Loids. Now, Mr. Benjamin is not at all 
of the class that works for nothing. On the contrary, 
his fees are immensely high, and he has to have sever- 
al subordinates with him. For this gentleman to ap- 
peal to the House of Lords will cost at least £2,000 or 
£3.000. Who can it be that is finding the money for 
such a business?’’ The well-known saying that “a 
corporation has no soul,’’ seems to have first been 
laid down by Chief Baron Manwood, whose judgment 
is thus reported in 2 Bulst. 233. The opinion of Man- 
wood. C. B., was this, as touching corporations: 
That they were invisible, immortal, and _ that 
they had no soul, and therefore no subpena 
lieth against them, because they have no conscience or 
soul; a corporation is a body aggregate; none can cre- 
ate souls but God; but the king creates them, and 
therefore they have no souls. And this was the opin- 











ion of Manwood, Chief Baron, touching corpora- 
tions.” 


——One of the most learned and distinguished of 
the judges of the American appellate courts, Edward 
G. Ryan, Chief Justice of the Supreme Court of Wis- 
consin, died on the 19th inst. From the Chieago Le- 
gal News of last week we take the following sketch of 
the life of the deceased jurist: **He was born in Lre- 
land. and emigrated to this country at the age of 
twenty-one years. He settled first in Chicago, where 
he was the editor of a newspaper for some time, and 
after commencing the practice of the law here, he re- 
moved to Racine in 1846. From Racine he went to 
Milwaukee, which city was his home up to the time 
of his death. Judge Ryan was engaged in many of the 
most celebrated cases in Wisconsin. He was a mem- 
ber of the first Constitutional Convention in that State. 
He appeared as counsel in the now celebrated im- 
peachmert case of Judge Levi Hubbell. He was the 
leading lawyer for Coles Bashford against Governor 
Barstow, in 1854. In 1873 he was appointed judge of 
the Supreme Court, to fill the vacancy occasioned by 
the resignation of Judge Dixon, At the expiration of 
the fractional term, although the State was Republi- 
can, that party made no nomination against him, and 
he was elected unanimously. He was one of the great 
legal lights of the United States; learned, able, elo- 
quent and honest.’’——Referring to the decease of 
another judge, the Albany Law Journal says: ‘*The 
venerable Peleg Sherman, for many years a distin- 
guished Federal judge, is dead. He discharged his 
duties in a most admirable manner even while totally 
blind.’’ 


—In a Scotch court lately a novel question re- 
garding unlicensed sales of liquors was determined. 
One Stewart, a grocer, was charged with selling drink 
to be consumed on the premises. It was stated for 
the defense that the liquor which the police saw in the 
hands of a customer had been given him for the pur- 
pose of ‘‘sampling.’’ The prosecuting solicitor held 
this to bea contravention of the statute. and sought 
for a conviction. The case was adjourned for a week 
when Buchan, J.. read the following judgment, after 
he had satisfied himself that an entry regarding the 
purchase of whisky by the person engaged in ‘‘samp- 
ling’’ had been made inthe order-book: *‘I find in 
this case that the small quantity of whisky was sup- 
plied by the accus@l bona fide for the purpose of 
being then and there tasted, with a view to purchase; 
that Mr. Morrison, in tasting, swallowed a part of the 
whisky, and that thereupon he gave an order fora 
quantity of it. The question of law is whether that 
was a contravention of the accused’s certificate, which 
prohibits him from ‘trafficking in or giving excisable 
liquors to be drunk or consumed on the premises.’ 
The question is a very important and delicate one, 
and after the best consideration that I can give it I am 
of opinion that it was not. The giving of spirits to 
be consumed on the premises is the part of the libel 
on wLich the prosecutor relies as entitling him to a 
conviction. It appears to me, however, that he is 
putting too critical and literal an interpretation upon 
the words of the statute. If such a view were to be 
taken it would be illegal for a licensed grocer to allow 
whisky to be flung into the fire, as it would thereby 
be consumed. The general seope of the Licensing 
Acts must be considered in construing the prohibition, 
and having this in view, I think it is simply directed 
against treating—that is, giving gratuitously for the 
purpose of @rinking. as one would give to a friend in 
his dwelling-house.” 
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